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Executive Summary
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7. P. 262, para 713 replace “venerable” to “vulnerable”

8. P. 275, para 727 delete “not” in last line of (b)

9. P. 278, para 753 replace “Tier 1” with “Tier 2 level” in 6th line

10. P. 280, para 757 replace “DO” to “DFO”

Reply Submission:
Footnote

1. P. 26, footnote 82 replace “p. 57” with “p. 61”
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L. EXECUTIVE SUMMARY AND RECOMMENDATIONS

1. Since time immemorial, First Nations have extensively used and occupied the lands and
waters along the migratory route of the FRSS, and have been stewards of the resource.’
Their traditional laws require them to honour and respect the salmon so that they may
ensure their sustainability for future generations.? For First Nations, there is a sacred
relationship to salmon which provides the ethic of sustainability. Crown recognition and
respect for First Nations’ rights and responsibilities as stewards of the FRSS is required
to ensure the future sustainability of the FRSS. This recognition within co-management
government-to-government agreements is the strongest security that FRSS will be

sustained.

Framework for the Inquiry

2. The framework for the Inquiry was set in the Terms of Reference, which direct the

Commissioner to:

a. Conduct the Inquiry without seeking to find fault, and with the overall aim of
respecting the conservation of FRSS, and by encouraging broad cooperation

among stakeholders;3

b. Investigate and make findings of fact regarding the current state of FRSS, and

the causes of decline of FRSS;*

C. Consider the policies and practices of DFO with respect to FRSS, including its

scientific advice, its fisheries policies and programs, its risk management

! Transcript, June 22, 2011, p. 77 (Dr. Douglas Harris); Transcript, December 13, 2010, pp. 26-28 (Chief
Willie Charlie)

% Transcript, December 13, 2010, pp. 26-29 (Chief Willie Charlie); Transcript, December 15, 2010, pp. 53,
57 (Guujaaw); Transcript, December 14, 2010, pp. 27-28 (Dr. Ron Ignace); Transcript, December 14,
2010, pp. 7-8 (Chief Fred Sampson); Transcript, December 14, 2010, p. 40 (Chief Thomas Alexis)

® Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (A)

* Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (C) (1), (1)
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strategies, its allocation of Departmental resources and its fisheries management

practices and procedures;® and

d. Develop recommendations for improving the future sustainability of the FRSS
fishery.®
3. The FNC is one of the few participant groups in the Inquiry that was awarded a full grant

of standing. The FNC’s active participation on all matters considered in this Inquiry
illustrate the breadth and depth of the concerns First Nations have regarding FRSS. At
the commencement of the public hearings, the FNC advised that the effects of
cumulative impacts on FRSS have long been a concern and was an area that required
in-depth attention in this Inquiry; the FNC also noted that care should be taken not to
lose this difficult subject in the long list of impacts affecting FRSS.” Now, at the end of
the evidentiary hearings we confirm that it remains the view of the FNC that the primary

causes of the decline in FRSS are cumulative and multiple stressors.

4. While there are many reasons to be very concerned about both the status of FRSS and
DFOQO’s policies and practices (and its ability to implement such policies), the FNC’s
approach to this Inquiry has been forward looking and recommendation focussed. Our
approach has been to search for and suggest solutions to inspire the path forward. The
FNC remained committed throughout this Inquiry to place before the Commissioner
information helpful to understand First Nations’ perspectives, concerns, interests and
recommended approaches for the path of reconciliation, which could engender the most
collaboration amongst governments (Canada, the Province and First Nations), ENGOs
and stakeholders interested in the long term sustainability of FRSS. In our view the
strongest recommendations for change the Commissioner should make are towards the
creation of collaborative joint management relationships and processes between DFO

and First Nations.

® Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (B)

® Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (D)

" Transcript, June 15, 2010, p. 74 (Submissions on behalf of FNC)
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FRSS: Causes of the Decline

5. Over the four to five years of their life cycle, FRSS encounter largely unmonitored
variations in physical and chemical conditions, food, competitors, predators, and disease
over several thousand kilometres from the upper reaches of the Fraser River to the Gulf
of Alaska, with cumulative and interactive effects (most unknown), occurring over

multiple life history stages in ways that vary from year to year.

6. There are multiple stressors affecting FRSS throughout their life histories. These
cumulative impacts are difficult to tackle within scientific inquiry as they require taking a
holistic ecosystem based approach with a species who prefers to die privately. A holistic
ecological perspective is embodied within First Nations’ management, and assisted by
TEK.

7. The scientific process of investigating causes or contributing factors of decline in FRSS
is frustrated by numerous data gaps and limitations. Gaps exist not only in baseline data
(limited time series and spatial coverage for many factors), but also in fundamental

scientific understandings of various conditions and their relation to salmon populations.®

8. Because ecological systems are alive and dynamic, they constantly change across
space and time. They are composed of complex sets of components interacting to
changes arising within environmental processes (e.g., ocean conditions) and human
activities (e.g., fish farming). Because of such simultaneously occurring environmental
and human processes, it can be very difficult to attribute single dominant causes to
observed ecological changes. Therefore, while it is important to investigate each
potential cause individually, it is important to be aware that it most likely will be the
interaction of several factors, rather than one factor per se, that has caused the declines

in FRSS that First Nations have been experiencing for decades.’

9. The weight of the evidence in the Inquiry regarding the 2009 returns, supports the
reasonable conclusion that cumulative or multiple stressors in the marine environment
for the 2007 out- migrating smolts is the primary cause for the poor 2009 returns.

Primary cumulative stressors on the 2009 return appear to have arisen during the life

8 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 13
® Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), pp.
13-14
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cycle of the 2007 migrating smolts. It is unknown whether the lethal effect on the 2007
outmigration occurred prior to or after arrival in the Gulf of Alaska. The smolts did not
return as adult sockeye in 2009. The cumulative impacts in the marine environment that
scientists have identified are: the overlapping stressors of marine conditions (including
poor food supply in the SOG, HABs, and water runoff in QCS), climate change,
predation and contaminants (river, estuary and mouth). While it is possible that
contaminants, fish farms and competition for food in the open ocean contributed to the

poor 2009 return, this is not yet known.

10. The weight of the evidence in the Inquiry also supports the reasonable conclusion that
shifts in oceanic conditions and cumulative or multiple stressors in the marine and fresh
water environments are contributing to the longer term decline. Climate change is also a
contributor to the stressors. The precise role for contaminants, fish farms and

competition for food in the open ocean has not yet been determined by science.

11. Although there is not yet sufficient scientific evidence to determine whether disease from
fish farms, and endocrine disrupting contaminants and ECCs were primary contributors
to the 2009 poor return and the longer term decline, we submit that it is mandatory to
apply a precautionary approach with regard to such impacts, while further data is

collected and further research conducted.

12. One of the consequences of climate change is increasing variability and the potential
synergistic effects on predation, contaminants, harmful algae blooms, ocean conditions
and disease affecting FRSS. All of this variability will require careful monitoring,
increased precaution and more developed approaches to EBM and ecosystem based
science. There are CU specific responses being observed to climate change and these

multiple and cumulative stressors.

13. Despite evidence about the likely impacts to FRSS and their ecosystems from changing
climates and fluctuating temperatures due to climate change, DFO is not currently a
leader with climate research. Most fisheries scientists and managers view climate

change as a potentially serious factor diving current and future sustainability of FRSS.

14. Given their relationship to FRSS, and their intimate familiarity with the various CUs and
the ecosystems on which they rely, First Nations have much expertise. First Nations will

be extremely helpful when applying an EBM and cumulative impact assessment. The
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15.

FNC submits that First Nations must be involved in developing research priorities and
projects and conducting monitoring and data collection for FRSS. Scientists must work

closely with First Nations on assessment projects, incorporating TEK wherever possible.

The approach to the prioritization of the recommendations set out in Technical Report #6
is a reasonable one, and would best be conducted through a process with all levels of
government: Canada, the Province, and First Nations, with advice from stakeholders,
including ENGOs, who are interested in contributing to the conservation and long term
sustainability of FRSS. The FNC submits that once research recommendations are
prioritized, a clear plan for implementation must be developed (with clear timelines and
benchmarks for each aspect of the plan). A mechanism for oversight should be

included. This work can be done within Tier 1 and 2 co-management structures.

DFO'’s Policies and Practices

Ecosystem Based Management

16.

17.

During the Inquiry, many witnesses spoke about the importance of maintaining
ecosystems in order to preserve FRSS for future generations. EBM entails developing
an understanding for how the environment, humans, and other ecosystem components
impact ecosystems, which is exactly where the assessment of FRSS falls short."” The
FNC submits that EBM, and an ecosystem based approach to science, as exemplified
within the PNCIMA Initiative, must be implemented in the various ecosystems of the
FRSS. EBM can be implemented within the Tier 1 and Tier 2 co-management model

proposed herein.

Canada has not moved very far towards EBM."" This is of grave concern to the FNC.
Given that single species management models are not adequate there's a strong
scientific, almost consensus that we may see less failures if we understand the
ecosystems better." There is no indication or commitment that EBM or food web
considerations are factored into the advice the PSC provides to Canada and the US on
shared Pacific salmon stocks.”> DFO has no consistent agreed upon definition or

framework to guide its ecosystem approach to management. EBM means a quantum

'% Exhibit 783 (Technical Report #8: Predation on Fraser River Sockeye Salmon, February 2011), p. 80
" Technical Report #8 citing a 2010 PICES Report
"2 Transcript, May 4, 2011, p. 28 (Dr. Villy Christensen)
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leap forward by DFO to a management system that First Nations have used for

millennia.” The entry point for ecosystem based management is geographic.

Indigenous Knowledge and TEK

18.

19.

20.

TEK is a cumulative body of knowledge, practice and expertise handed down through
generations by cultural transmission.® It is dynamic knowledge that has evolved over
time and continues to evolve today."” Indigenous Knowledge is a holistic way of
knowing that encompasses social, environmental, economic, cultural and spiritual
elements, where humans are recognized as an intimate part of the natural world.”® Like
the scientific method, TEK involves observations, questions, hypotheses,

experimentation, interpretation, and reporting.'

Article 8(j) of the Convention of Biological Diversity requires that Canada respect,
preserve, maintain and promote the use and application of TEK. In addition the UN
Declaration on Indigenous Peoples recognizes and affirms that First Nations have the
right and responsibility to protect the environment in their traditional territories, and also

affirms that Governments are to recognize and support the use of traditional knowledge.

Numerous scientists testified on the importance of including TEK in their work — whether
such work is stock assessment, assessments of fish health, ecosystem based modeling
and management, implementation of the WSP, or other matters.*® Numerous fisheries
managers have also testified about their aspirations for true incorporation of TEK along

side “western science” — and for the use of two-eyed seeing.

® Exhibit 783 (Technical Report #8: Predation on Fraser River Sockeye Salmon, February 2011), p. 79
Transcnpt May 6, 2011, p. 24 (Mr. Sandy McFarlane)

Transcnpt May 6, 2011, p. 22 (Dr. Villy Christensen)

Exh|b|t 224 (Knowledge Integration in Salmon Conservation and Sustainability Planning, March 2009)

p. |

7 Exh|b|t 155A (Considering ATK in the Implementation of the WSP, September 14, 2009), p. 3

Exh|b|t 155A (Considering ATK in the Implementation of the WSP, September 14, 2009), p. 3

¥ Exhibit 5 (Ways of Knowing PowerPoint presentation by Dr. David Close, October 2010), p. 7

% Transcript, October 25, 2010, p. 11 (Mike Lapointe); Transcript, November 29, 2010, pp. 64-65 (Dr. Jim
Irvine); Transcript, December 7, 2010, pp. 91, 93 (Dr. Carrie Holt); Transcript, February 3, 2011, pp. 51-
52 (Timber Whitehouse and Dr. Brian Riddell); Transcript, July 8, 2011, p. 61 (Dr. David Welch);
Transcript, March 9, 2011, p. 77 (Dr. Scott Hinch); Transcript, May 5, 2011, pp. 8-9 (Dr. Andrew Trites);
Transcript, August 25, 2011, pp. 35-36 (Dr. Kristi Miller-Saunders); Transcript, May 10, 2011, pp. 69, 72
(Donald Mcdonald); Transcript, September 20, 2011, pp. 98-99 (David Marmorek)
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21.

22.

WSP

23.

24.

25.

- Vii -

Despite recognition from First Nations, academics, scientists and DFO managers alike,
and despite many mentions of the need to include TEK in DFQO’s policies and guidance
documents, very little progress has been made to incorporate TEK.?' While the need to
embrace TEK and the potential benefits are acknowledged, the manner of doing so is
much less clear. The FNC submits that meaningful co-management with First Nations is
the clearest way to ensure that TEK is brought to the table and integrated into science

and management decisions.

The FNC also submits that First Nations, with support from DFO, should develop a set of

best practices or guidelines for the use of TEK in fisheries management and science.?

The FNC submits that more robust efforts are required to bring fisheries management
related to FRSS into alignment with the goals and strategies of the WSP, including
continued and enhanced exploration of (a) terminal or near terminal fisheries river
fisheries on known stocks in the coastal areas and Fraser watershed; (b) selective
harvesting methods; (c) harvest closures as required to protect vulnerable CUs; and (d)

improved stock assessment at a CU level.

DFO must secure funding and demonstrate a stronger commitment to implementing the
goals and principles of the WSP through its scientific research agenda, its engagement

processes, and its management actions. %

Because the WSP doesn’t prescribe how much conservation is enough, it was
understood that discussions regarding conservation objectives would have to occur once
CUs were defined and biological status was assessed.”* Despite commitments made to

First Nations that they would be actively consulted regarding the implementation of the

2 Transcript, February 3, 2011, pp. 51-52 (Timber Whitehouse and Dr. Brian Riddell); Transcript,
November 4, 2010, pp. 113-114 (Dr. Laura Richards); Transcript, November 2, 2010, pp. 89, 114 (Susan
Farlinger and Paul Sprout); Transcript, December 8, 2010, p. 96 (Mark Saunders)

22 Exhibit 155A (Considering ATK in the Implementation of the WSP, Sept 14, 2009), p. 11; Exhibit 224
SKnowIedge Integration in Salmon Conservation and Sustainability Planning, March 2009), pp. 24-32

® Exhibit 108 (CV of Brian Riddell, March 19, 2009)

* Transcript, November 29, 2010, p. 23 (Pat Chamut)
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WSP,% DFO has returned to its own, primarily internal and technical processes, to work,

albeit slowly, on Strategy 1.%°

26. DFO suggests that First Nations have been engaged in the implementation of the WSP
through the FRSSI.?’ The FRSSI model as it is currently implemented, does not go far
enough to implement the WSP as it relies predominantly on an aggregate-based

approach and not a CU approach.?®

27. DFO must devote the necessary long-term and stable resources to implement the WSP.
The FNC submit that a commitment of $5 million per year for the next 5 years would be
a useful next step to support the implementation of the WSP in a manner that

contributes to the long term sustainability of FRSS.

28. The FNC also submits that appointing one or several champions within DFO who can
bridge the strategies and oversee implementation of the WSP is required.?® The FNC
submit that it is inappropriate to assume that the RDG alone, who is responsible for
delivery all programs and activities within her region in accordance with assigned

resources,*® could alone take on this responsibility.

29. True implementation of the WSP, together with the application of EBM and the
incorporation of TEK, will be assisted greatly by Tier 1 and Tier 2 co-management

structures.

Habitat

30. The Fraser River supports the largest abundance of FRSS in the world for a single river

due to its length (1600 km), watershed size (223,000 km?), and the lake nursery area

% Transcript, December 1, 2010, pp. 97, 102 (Mark Saunders); Transcript, December 3, 2010, pp. 50-51
gMark Saunders)

® Transcript, July 4, 2011, pp. 71-72 (Marcel Shepert)

%" Exhibit 756 (Ryall Response to FNC Questions, April 21, 2011), p. 1

%8 Transcript, July 4, 2011, p. 73 (Marcel Shepert); see also Exhibit 413 (Fraser River Integrated Sockeye
Spawning Initiative, prepared by Ken Wilson, March 2009) pp. 4, 5, 7

2 Exhibit 937 (Returning Salmon: Integrated Planning and the Wild Salmon Policy in BC, March 10,
2008), p. 2; Transcript, November 29, 2010, pp. 73-74 (Pat Chamut); Transcript, December 3, 2010, p. 57
(Mark Saunders); Transcript, December 8, 2010, p. 65 (Heather Stalberg); Transcript June 1, 2011, p.
100 (Jeffrey Young); Transcript, June 2, 2011, pp. 6-7 (Dr. Brian Riddell and Jeffrey Young)

% Transcript, November 1, 2010, p. 13 (David Bevan)
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31.

32.

33.

34.

35.

-iX -

(2,500 km?).*' The long-distance migrations of sockeye salmon from habitat to habitat

provide some of the most enduring puzzles in salmon ecology.*

There must be increased research and protection of FRSS habitat in both the Fraser
watershed and marine environments. Increased research on the marine migratory route

of FRSS at a CU level is a priority.

A comprehensive inventory of FRSS habitat is not available and thus the status of total
FRSS habitat gains and losses in the lower Fraser River and marine environment cannot

be quantified.*®

Witnesses testifying to the impacts of development along the Fraser agreed that many of
the human-induced changes in the Fraser watershed have been, on an evolutionary
scale, relatively rapid and that there were potential impacts to FRSS habitat from
urbanization and forestry.* Given the high potential for development activities along the
Fraser River to impact FRSS through cumulative effects, there is need for ongoing

research, monitoring and protection of fresh water habitat.

There are a number of marine ecosystems that FRSS pass through during their
migration from the Fraser River to the open ocean. At the beginning of the Inquiry, Dr.
Welch outlined each of the bodies of water that are part of the migration route of FRSS,

with reference to the map on page 5 of Exhibit 2.%°

The FNC submits that in order to ensure ongoing habitat protection, increased
monitoring and data collection and the creation of an inventory of habitat values under
WSP Strategy 2 are necessary, as is ensuring that habitat restoration and compensation
projects continue with proper oversight and assessment. It is critical that First Nations
are involved in data collection, the identification of habitat values, and in habitat

monitoring and restoration work given their expertise, TEK, indigenous knowledge, and

% Exhibit 1915 (Evaluation of Uncertainty in Fraser Sockeye (Oncorhynchus nerka) Wild Salmon Policy
Status Using Abundance and Trends in Abundance Metrics, August 25, 2011), p. 6

%2 Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), p. 10

% Exhibit 735 (Technical Report #12: Fraser River Sockeye Habitat Use in the Lower Fraser and Strait of
Georgia, February 2011), p. 57

* Transcript, October 25, 2010, pp. 85-86 (Dr. David Welch)

% Exhibit 2 (PowerPoint Presentation: Overview of freshwater life history of Fraser Sockeye), p. 5;
Transcript, October 25, 2010, p. 32 (Dr. David Welch)
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36.

37.

38.

39.

40.

the potential impact that habitat destruction has for their traditional territories and on
FRSS.

A group of PISCES scientists suggested that the 15-year decline in marine productivity
of FRSS appears to bear a stronger resemblance to a shift to lower productivity in 12 of
16 FRSS stocks in 1992 for a variety of reasons, including: the coinciding decline of
other stocks that share the same migration route with FRSS through Queen Charlotte
Strait and Queen Charlotte Sound, and that the winter of 1991/92 was the start of a
persistent el Nifio, which was accompanied by relatively dramatic changes in many
characteristics of the west coast ocean ecosystem. However, the authors of Technical
Report 4 also noted that a large-scale climatic change in the North Pacific occurred in

1989, and whether that shift and the el Nifio phenomenon are connected is not known.*

During the hearings on cumulative impacts, David Marmorek stated that it appears that
both the SOG and Queen Charlotte Sound/Strait are important, and therefore, in order to
understand the role of the marine environment in the long term decline and for the 2009

poor returns, one should focus on the total marine environment.*”

The FNC submits that DFO cannot take a myopic view in determining where conditions
in the marine environment may be negatively impacting FRSS. The evidence presented
in the Inquiry makes it clear that ocean conditions in the SOG, Queen Charlotte
Sound/Strait and the Gulf of Alaska may have played a significant role in the poor

returns of 2009 and in the longer term decline of FRSS.

The FNC submits that in order to better understand how ocean conditions in various
ecosystems in the marine environment might impact FRSS, more comprehensive and
collaborative research studies must be undertaken and funded. Canada and First
Nations must collaboratively determine and prioritize the questions that are to be

answered through the research and develop the research plan.

In the meantime, numerous witnesses spoke about the value of completing marine use
planning, such as that completed by the Haida and First Nations of the central coast, for

identifying migratory routes of key species, important food gathering areas, as well as for

% Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), pp. x-xi
3 Transcript, September 19, 2011, p. 90 (David Marmorek)
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highlighting sensitive areas. Dr. McKinnell agreed that the work being done by the
Haida® and other coastal First Nations® under the PNCIMA Initiative, including mapping
and monitoring the marine environment in their traditional territory, is useful and “part of
the scientific process to understand the distribution and ranges of species in an area.”®
Dr. Ross also agreed that the mapping work being done by the Haida in their traditional
marine territory was extremely usefu.* It is the FNC’s submission that these maps and
research projects are practical and immediate methods for identifying potential

bottlenecks and areas of critical refuge within the marine environment.

Section 35 Rights and Responsibilities

41. In the FNC’s submission, the Terms of Reference require that the Commissioner
consider the practical implications of the evolving law regarding s. 35 rights as it relates
to the sustainability and management of FRSS. In particular, the FNC submits that there
are significant practical implications arising from (a) the historical context for
reconciliation; (b) the Constitutional priority of the Aboriginal right to fish for food, social
and ceremonial purposes; (c) First Nations’ historic and ongoing need for meaningful
participation in the management of the fishery; and (d) the honour of the Crown and the

duty to consult and accommodate.

42. While Participants may argue on the state or content of the law on Aboriginal and Treaty
rights, including title, to the FFSS fishery, this Inquiry has not been tasked with making
any new findings of law or facts regarding such rights. Rather, it is the submission of the
FNC that when considering the evidence and developing recommendations to improve
the future sustainability of FRSS and the fishery, the Commissioner must also consider
how such recommendations can assist DFO in meeting its obligations to First Nations

and promote reconciliation.

43. First Nations, including those that are members of the FNC, have consistently and
strongly asserted that the territories over which they exercise and hold Aboriginal title,

include not only land, but also lakes, rivers, banks, fishing rocks, and the parts of the

% Exhibit 1345 (Ocean and Way of Life Brochure and Haida Ocean and Way of Life Map, 2011)

% Exhibit 1346 (Coastal First Nations Into the Deep Blue Report and Coastal First Nations Sea of Change
Report)

40 Transcript, July 8, 2011, p. 60 (Dr. Stewart McKinnell)

4 Transcript, August 18, 2011, p. 30 (Dr. Peter Ross)
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ocean, seabed, and foreshore that they have traditionally used and occupied and
continue to rely on today. First Nations’ use and occupation of their territories is
interconnected with the resources of those territories, including FRSS. First Nations’
connections to those vital resources for sustenance, economic, spiritual, social,
ceremonial and other purposes, together with the practices of fishing, hunting, gathering,
are all the foundations for and indicia of Aboriginal title. Traditional villages, and later
reserves, are often located adjacent to or in strategic locations along the Fraser River, its

tributaries, and key marine access points.

Historical Context for Reconciliation

44.

45.

At the time of European contact, Aboriginal peoples inhabiting the Fraser watershed and
the coastal marine waters of what is now British Columbia, and had created lives and
communities deeply connected with salmon. For example, Haida ethics as expressed in
beliefs say that animals, including salmon, have a spirit and that at the head of each
creek resides a supernatural being, a Creek Woman, who stewards the resources in that
tributary. Before any salmon can be taken from the creeks or rivers, the permission of
the Creek Woman must be obtained and respect must be paid through offerings.*> The
Interior Salish express their deepest respect for the transformers who transformed life
along the Fraser River, including salmon. For example, the Secwepemc tell of Coyote, a
transformer, whose one time boastful ways and lack of respect for the salmon led the
salmon to jump off his drying rack and return to the river leaving only slime. The
Secwepemc say that when we disrespect the salmon and their homes and are more
concerned about showing off our catches than ensuring sustainability, the salmon will

leave us.®®

Indigenous families, villages and Nations rest on an interconnectedness with all the
resources of the lands and waters that have sustained them since time immemorial.
These peoples’ indigenous laws, customs, practices and traditions are intimately
connected with their fisheries in a spiritual, material and ecological manner. Their
communities thrived with these salmon colonies, and their responsibilities to the salmon

beings are part and parcel of who they are. Their traditional fisheries and practices

*2 Russ Jones and Terri-Lynn Williams-Davidson, “Applying Haida Ethics in Today’s Fishery” in Harold
Coward, Rosemary Ommer, Tony J. Pitcher, eds. Just Fish: Ethics and Canadian Marine Fisheries (St.
John’s: Institute of Social and Economic Research, 2000), p. 100.
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exude a sophistication with, and deep respect and reverence for, the salmon populations
of the Fraser River which, after thousands of years of use, were thriving when the

colonists arrived.

In just over a century much of that has been fundamentally challenged to the brink of
extinction. In support of a salmon canning industry being established in the 1870s, the
Canadian government began severely restricting Aboriginal river fisheries, limiting them
to fish for food, prohibiting the use of their most productive (and selective) gears, such
as weirs and traps, and denying them a meaningful role in the management and
expansion of the fishery resulting from industrialization. The development of the
commercial marine fishery operated for decades without sufficient responsibility to

conserve the salmon resource and without respect for Aboriginal fisheries.

After years of colonization, First Nations began turning to the Courts to seek recognition
and protection of their s.35 rights, in the hopes that such recognition would respect and

help re-build their foundational relationship with the fish, waters, and lands.

The courts have been clear that the “fundamental objective” of the modern law of
Aboriginal and Treaty rights is the “reconciliation of aboriginal peoples and non-
aboriginal peoples and their respective claims, interests and ambitions™* and the
“reconciliation of the pre-existence of Aboriginal societies with the sovereignty of the
Crown”.”® Implicit in the language of the Supreme Court of Canada in R. v. Gladstone is
the requirement that the Crown and First Nations find workable accommodations in a
modern context on all matters related to the access, use and management of fisheries
resources.*® While this area of constitutional law is still being articulated, there is
already sufficient judicial direction available to advance the changes to the status quo

presented by the FNC during this Inquiry which are necessary for reconciliation.

In 2004 the First Nations Panel on Fisheries articulated a vision for future fisheries

management that would provide some certainty to users in terms of access and use of

*3 Exhibit 294 (Witness Summary of Dr. Ron Ignace).

*4 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69,
para. 1 (“Mikisew”)

*> R. v. Van der Peet, [1996] 2 S.C.R. 507, para. 31 (“Van der Peet’)

6 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 quoting R. v. Gladstone,
[1996] 2 S.C.R. 723, para. 161 (“Delgamuukw”)
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fisheries resources. Our Place at the Table lays out the vision for BC fisheries which
focuses on healthy ecosystems and species, and equitable sharing of fisheries
resources. The solutions and recommendations were aimed at bringing a high degree of
certainty to Aboriginal and non-Aboriginal interests alike while ensuring the conservation
of fisheries resources.*’ Seven years after the release of Our Place at the Table, many

of these recommendations are still waiting to be realized.

Co-management

50.

51.

52.

For decades First Nations have sought a meaningful role in the management of the
FRSS. Although the focus of the Inquiry began with the low returns in 2009, Aboriginal
people have witnessed a steady and continuous decline of FRSS for many decades.
Through the work of this Inquiry that steady decline has now also been confirmed by

scientists.

The FNC submits that Aboriginal and Treaty rights to fish would be rendered
meaningless by reducing that right simply to a right of access or a right to harvest. Such
a right will always include the responsibility to manage the fishery for present and future
generations, including the responsibility to make policy, strategic and operational
decisions that protects and preserve the resource and their ability to harvest that
resource into the future for the well being of their families and communities. First

Nations exercise these management responsibilities through their governments.

The evidence in this Inquiry illustrates the difficulties facing DFO in meeting its
obligations to First Nations. FRSS are complex fish within complex ecosystems and
DFO must engage many First Nations across different geographies. Despite the
direction of the SCC in landmark decisions like R. v. Sparrow,*® Delgamuukw and Haida
v. British Columbia,** DFO has not yet developed adequate structures or tools for
properly or efficiently informing itself on the potential impacts and infringements that its
management decisions could have to the exercise of Aboriginal rights, or to the possible

mitigation and accommodation measures.

47 Exhibit 493 (First Nations Panel, Our Place at the Table), p. 1
* R v. Sparrow, [1990] 1 S.C.R. 1075 (“Sparrow”)

* Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511 (“Haida”)
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The fact that fisheries management decisions involve social, economic, political, and
scientific considerations, including uncertainties and risks, requires that First Nations
have a central and meaningful place at the table with DFO. The FNC submits that the
development and support of Tier 1 and Tier 2 co-management processes will help
ensure the long term sustainability of FRSS and assist DFO in meeting its legal

obligations.

The SCC’s confirmation in Sparrow that First Nations’ priority to FRSS for FSC purposes
is subject only to conservation is consistent with Indigenous laws, practices, customs
and tradition. Similarly the concept of biodiversity is embedded within indigenous laws,
practices, customs and traditions and necessary for conservation and sustainability for
FRSS.

Despite adopting policies aimed at conservation, DFO is still not consistently operating
with conservation of FRSS, at the CU and aggregate level, as a true priority. From First
Nations’ perspectives, DFO has made decisions that have and continue to put their
fisheries at risk. The level of risk tolerance inherent in DFO’s management approach
has often been unacceptable to First Nations whose own laws, practices and traditions
require a precautionary approach that builds, rebuilds and sustains the fishery for this

and future generations.

To best provide for the long term sustainability of FRSS, (and all aquatic resources)
Canada and First Nations must establish a collaborative government-to-government

relationship for the stewardship and management of the fisheries.

DFO must be willing to implement, through negotiated agreements, the right to manage.
These structures must proceed to be build on the foundation of respect and recognition
of strong prima facie s. 35 rights, including the right to manage. This appears to be the
preferred approach of DFO managers and policy analysts charged with the day-to-day

responsibility of engaging with First Nations and advancing co-management.

It is the FNC’s submission that in order to best ensure the long term sustainability of
FRSS, First Nations’ s. 35 rights must be recognized, respected and appropriately
prioritized. In short, DFO and First Nations must implement co-management. This will

mean more expertise and precaution will be brought to the management of FRSS.
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In order to adequately understand, consult and accommodate potential impacts to s.35
rights to FRSS and better implement the WSP and SARA, DFO and First Nations must
develop and implement as a transparent co-management decision making structure
that, amongst other things, helps to identify those fisheries matters that may be

addressed strategically, regionally, tribally and locally.

Given the many governments with responsibilities to FRSS and its habitat, it would be
useful to have a clear tripartite process. For example, decisions relating to water
management have the potential to impact the exercise of s. 35 rights and a clear

tripartite process would be helpful to First Nations, the Province and DFO.*°

In order that Tier 1 and 2 processes can be established for FRSS, DFO must allocate
significant human and financial resources to negotiate and implement these processes
and structures. Both DFO and First Nations witnesses active in this work suggest that a

3 year budget with champions would be necessary to negotiate the structures.

Harvest Management

62.

63.

In-season management, because it can account for the actual returns and not just
projected returns, is the key to successful authorization of sustainable fisheries.51 In-
season management of FRSS occurs in an environment full of uncertainties including
uncertainty regarding estimates of fish abundance and health, regarding existing and
future environmental conditions, regarding future economic and social conditions of the
fisheries, and regarding future management objectives.”? Given that differing
responsibilities, experiences, values, and risk tolerances will result in different reactions
and responses to uncertainties, the FNC submits that it is crucial for DFO to improve
First Nations consultation, on a bi-lateral or Tier 2 level, to get real input into how to

respond to such uncertainty.

DFO’s management of FRSS incorrectly assumes that exploitation rates on each CU are
the same for all CUs within the group.®® Each CU can sustain different rates of harvest

and such rates of harvest change annually and may change even more as climate

% Transcript, September 16, 2011, p. 80 (Lynn Kriwoken)

o1 Transcript, February 7, 2011, p. 75 (Ken Wilson)

°2 Transcript, January 25, 2011, pp. 24-25 (Barry Rosenberger)
*® Transcript, January 21, 2011, pp. 22-24 (Barry Rosenberger)
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change and other stressors increase.> First Nations and biologists have questioned
how aggregate management and the setting of aggregate escapement goals that are
applied to a mixture of stocks with different productivities can protect the weaker stocks
from over-harvest.*® Part of implementing the WSP is understanding what would be the

best aggregation of the stocks or CUs.*®

Although the WSP does not preclude fisheries operating on an aggregate basis, it does
note that increased attention to all of the CUs within the aggregate will likely require
significant changes to current management practices.”” The FNC submits that much
more concrete management changes must be implemented to manifest the change in

status quo as required by the WSP.

The FNC submits that updating the run timing groups to ensure accuracy and assist in
the implementation of CU-based management required by the WSP is a priority
management step going forward. This must be included in the renegotiation of Annex 4
of Chapter IV of the PST.® FNC submits that DFO, with assistance of First Nations,
should analyse whether the current number and composition of the run-timing groups is
accurate and appropriate, or whether a re-organization or dis-aggregation of the run-

timing groups may lead to improved management at the CU level.*

The goal of the FRSSI process is often described as trying to find a balance between the
objectives of (1) ensuring spawner abundance and production for individual stocks; and
(2) accessing the catch related benefits.®® This balancing is also referred to as the policy
choices of trading off harvest benefits against providing protection to individual stocks; of
trading off short-term gains against long-term benefits; and of trading off stability in catch
against maximizing opportunity.®’ For this reason, DFO’s perspective is often observed
as a trade-off between conservation/biodiversity vs. harvest, in an uncertain world.®?

The FNC submits the trade-off should not be between biodiversity on the one hand, and

** PPR 5 (Overview of Fraser River Sockeye Salmon Harvest Management, November 9, 2010), para. 45
% Transcript, February 7, 2011, p. 47 (Ken Wilson)

%% Transcript, January 21, 2011, p. 19 (Barry Rosenberger)

*" Exhibit 8 (Canada’s Policy for Conservation of Wild Pacific Salmon, June 2005), p. 33; Transcript,
January 21, 2011, pp. 20-21 (Barry Rosenberger)

%8 Transcript, January 21, 2011, p. 19 (Barry Rosenberger)

% Transcript, September 28, 2011 (Susan Farlinger)

€0 Exhibit 400 (FRSSI: A Review for the Cohen Commission, October 2010), p. 17

®1 Exhibit 398 (2008 Collaborative Development of Escapement Strategies for Fraser River Sockeye:
Summary Report 2003-2008), p. 25
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sustainable fisheries on the other. Sustainable fisheries require a degree of biodiversity;
and further, sustainable fisheries require rebuilding fisheries on known stocks, which is

the same as maintaining First Nations fisheries in their traditional locations.

67. The MA was designed by DFO to increase the likelihood of meeting spawning
escapement targets.63 It is critical for prudent management that DFO and First Nations
continue to use and refine the MA, including maintaining and improving the full dataset
of environmental conditions throughout the migratory route of FRSS* The FNC submits
that DFO and its partners must ensure that the necessary information that informs and

improves the MA models is collected.

68. Through its policies (such as the WSP, the Selective Fishing Policy, and the Aboriginal
Fisheries Policy), and its programs (such as PICFI and the Allocation Transfer Program),
DFO has recognized that it must shift from the old ways of doing business, and must
undertake sustainable fisheries. DFO must continue to move away from mixed stock
fisheries (i.e. the “old way of doing business”) towards more terminal and near terminal
river fisheries on known stocks in the Fraser watershed and coastal areas.®®> Moving to
in-river terminal fisheries which is supported primarily by the PICFI program, is tied to
DFO’s implementation of the WSP.®°

69. PICFI is aimed, in part, at achieving environmentally sustainable and economically
viable commercial fisheries, where conservation is the first priority, and First Nations’
aspirations to be more involved in commercial fisheries are supported.®” As noted in
DFQO’s 2010 evaluation of PICFI: “Moving towards a terminal fishery for salmon should
lead to significant benefits from increased selectivity and lower costs of capture.”® A fair

fishery is a just fishery and on that will be easier to govern.

®2 Transcript, February 7, 2011, p. 74 (Al Cass)

63 Transcript, January 27, 2011, pp. 93-94 (David Patterson); see also PPR 5 (Overview of Fraser River
Sockeye Salmon Harvest Management, November 9, 2010), para. 123

® Transcript February 8, 2011, p. 14 (David Patterson)

® Transcript, July 5, 2011, pp. 65-66 (Barry Rosenberger); Transcript, August 19, 2011, pp. 11-12, 91
gJuIie Stewart); Transcript, June 30, 2011, p. 29 (Russ Jones, Chief Nang Jingwas)

® Transcript, September 22, 2011, p. 64 (Susan Farlinger); Transcript, August 19, 2011, p. 59 (Julie
Stewart); Transcript, January 25, 2011, p. 46 (Jeff Grout)

®7 Exhibit 1746 (PICFI Evaluation, August 31, 2010), p. 3

% Exhibit 1746 (PICFI Evaluation, August 31, 2010), p. 5

557-00\00612



- XiX -

70. The FNC submits that the PICFI program is a direct attempt from DFO to respond to
some of recommendations in Our Place at the Table and should be continued as the

primary sustainability goals of PICFI are a work in progress.

Fisheries Monitoring, Catch Reporting and Enforcement

71. The FNC submits that increasing the awareness, understanding and knowledge about
the fisheries monitoring and catch reporting programs and methods currently being used

is crucial to overcoming the “crisis of confidence”. *

72. Because there are groups that are continually pointing fingers and questioning catch
numbers, consistency and transparency in catch reporting is important.” Although
Charting Our Course refers to using “consistent standards to determine monitoring and
reporting requirements [that] will be established for all fisheries,””" there is, at the same

time, recognition that not all fisheries are the same.”

Regulation of Aquaculture

73. DFO has not adequately responded to the numerous concerns First Nations have raised
over the last two years since the Morton decision, and, prior to that, about how wild
salmon and their habitats will be protected from potential impacts or stressors from fish
farm; how their Aboriginal title and rights will be recognized within the regulatory and
management structures for aquaculture; and how they can play a role as co-managers in

relation to aquaculture.

74. The FNC submits that the rushed and ad hoc approach DFO used in relation to its
decision to roll-over aquaculture licences, demonstrates a failure to truly appreciate,
address, and accommodate the concerns that First Nations have raised. Finfish
aquaculture along the migration route of FRSS is an industry without certainty of

operations.

&9 Transcript, May 11, 2011, p. 69 (Lester Jantz, Matt Parslow); Exhibit 850 (Monitoring and Compliance
Observations in the Lower Fraser Fishery, October 21-22, 2009)
0 Transcript, May 11, 2011, p. 24 (Lester Jantz); see also Transcript, September 22, 2011, pp. 20-21
gSusan Farlinger)

! Exhibit 855 (Charting our Course, Fishery Monitoring in the Pacific Region, April 2011), p. 7
"2 Exhibit 855 (Charting our Course, Fishery Monitoring in the Pacific Region, April 2011), p. 10; see also
Transcript, May 12, 2011, p. 13 (Colin Masson)
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75. Prior to making the decision to roll-over existing licences, DFO did not query whether: (1)
the Province’s siting criteria addressed current concerns or scientific information; or (2)
whether the Province had properly applied the siting criteria used to determine the
appropriate location of fish farms; or (3) whether First Nations had been adequately

consulted about the potential impacts of such fish farm on wild salmon, including FRSS.

76. Since the first roll-over decision in 2010, DFO has not undertaken any comprehensive
studies to address First Nations’ concerns regarding the location, size, number and
density of fish farms along the migratory route of FRSS, or the cumulative impacts of
such.” It appears DFO is awaiting the outcome of this Inquiry before it will take any

such action.

77. It is the FNC’s submission that Canada, First Nations and the Aquaculture Industry
should take immediate steps, with the assistance of the FNFC to create the protocol

necessary to clarify how consultation will proceed.

" Transcript, August 31, 2011, p. 8 (Trevor Swerdfager)
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Steps Forward

78.

79.

80.

Following this Executive Summary are the FNC’s proposed recommendations. In our
submission these recommendations, together with a robust process for ensuring their
implementation in a timely and meaningful manner is the way forward for the
sustainability of FRSS.

The FNC recognizes the challenge presented to the Commissioner in making
recommendations to assist in ensuring the sustainability of FRSS and the fishery. One
such challenge is recognizing that fisheries management is in essence about managing

people, not biology.

This Inquiry was struck with the recognition that we are facing significant uncertainties
and changing times, ecologically, socially, legally, politically and economically. In such a
situation the status quo cannot suffice. The FNC offers its submissions and
recommendations for change with the aim of finding a better way forward and of
improving the sustainability of FRSS for future generations. Collaboration amongst
governments (Canada, the Province and First Nations) and stakeholders must recognize
the reality of change and find governance and management systems that are responsive

and adaptive.
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FNC Recommendations

TOPIC: Aboriginal Rights and Co-Management

Principle: To best provide for the long term sustainability of FRSS, Canada and First Nations
must establish a collaborative government-to-government relationship for the stewardship and
management of the fisheries.

1.

557-00\00612

Recommendation: DFO must actively take steps to recognize and affirm
Aboriginal title, rights, and treaty rights and promote reconciliation with First
Nations in all matters related to the fishery, including FRSS. p. 8

Recommendation: DFO and First Nations must together determine the
elements and principles of co-management and establish the robust government-
to-government structures that efficiently implement better management of the
fisheries. p. 237

Recommendation: Relying on the Roadmap Initiative, DFO should immediately
secure the mandate and resources to meaningfully engage in discussions and
negotiations with First Nations along the migratory route of FRSS to clarify the
Tier 1 and 2 agreements necessary for co-management. DFO should confirm
this commitment to meaningfully negotiate government-to-government co-
management with First Nations in a LOU which sets reasonable goals and time
frames. p. 258

Recommendation: As a priority, DFO should dedicate human and financial
resources in the short and long-term to negotiate and implement Tier 1 and 2 co-
management structures for FRSS. Initial agreements should seek to clarify the
Tier 1 and 2 structures for co-management (government-to-government decision-
making processes) for Fraser River salmon, including FRSS, and clarify the
advisory role of Tier 3 processes. p. 253

Recommendation: As part of the negotiations of the Tier 1 and 2 processes
DFO and First Nations should review Canada’s structure for participation in the
PSC and the FRP and change it to better become: (a) a meaningful in-season
decision making process that is responsive to First Nations’ rights and
responsibilities to FRSS; (b) flexible (tuned to in-season variability) and
precautionary; and (c) able to resolve disputes in a timely and

inexpensive way. p. 253

Recommendation: In a manner similar to Health Canada and Parks Canada,
the Minister of DFO should seek to reach a MOU with the First Nations
Leadership Council (UBCIC, First Nations Summit and the AFN), the FNFC, and
the Province to formalize a commitment and process to work together at a
strategic government-to-government level on areas of shared interest and
importance in the fisheries, including FRSS. p. 255

Recommendation: DFO must re-structure Tier 3 advisory processes (such as
the IHPC), so that they recognize and respect Tier 1 and 2 processes. p. 253



10.

11.

12.

13.
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Recommendation: As part of its commitment to co-management with First
Nations, DFO must continue to help build capacity within First Nations for those
aspects of fisheries management that are more efficiently delivered at the local
level. p. 254

Recommendation: DFO must enhance its support for First Nations and Tribal
Councils, as well as First Nations’ regional and provincial fisheries organizations
(e.g. FRAFS, FNFC), through stable, multi-year AAROM, AFS, or PICFI
agreements, or other funding and capacity measures. p. 257

Recommendation: As an immediate sign of good faith and incentive, DFO must
increase First Nations representation on the FRP to 50 percent of the Canadian
caucus. To build the necessary accountability, First Nations representatives
should be appointed to the FRP using Tier 1 processes. p. 284

Recommendation: Canada and First Nations must together develop improved
and transparent consultation processes that can be implemented collaboratively,
including:

a. determining whether strength of claim analysis must be done in order for
the parties to reach mutually agreeable consultation processes. If so,
getting these done;

b. streamlining Federal/Provincial/First Nation processes that address
aspects that potentially affect fish and therefore s. 35 rights. For e.g.
water allocations and management, industrial development, (including
aquaculture, gravel, etc.); and

c. identifying accommodation options for the potential infringements to the
exercise of s. 35 rights to FRSS - including both mitigation and
compensation options. p. 258

Recommendation: Canada must conduct in-depth consultations with First
Nations on its development of a percentage goal for the average total allowable
catch that will be allocated to First Nations. p.242

Recommendation: Canada must provide the capacity for First Nations to
determine intertribal allocations amongst themselves. p.242
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TOPIC: Indigenous Knowledge and TEK

Principle: DFO should adopt two-eyed seeing and use Indigenous Knowledge and TEK
alongside science.

14.

15.

Recommendation: DFO should work with First Nations, including with the FNFC
at a strategic level, to collaboratively develop guidelines and best practices for
the use of Indigenous Knowledge and TEK in fisheries research and
management, including the implementation of the WSP. p.190

Recommendation: DFO Science should develop clear protocols with First
Nations for the better and timely exchange of information and concerns related to
salmon, in particular FRSS, including the application and integration of TEK to
improve ecosystem understanding and research. p. 190

TOPIC: Conservation, Biodiversity, and Precautionary Approaches

Principle: Governments (Canada, the Province, First Nations), ENGOs and stakeholders must
collaborate to help ensure that: conservation objectives are met and appropriately prioritized;
commitments to conserving biodiversity are implemented; and precautionary approaches are

utilized.

16.

17.

18.

19.
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Recommendation: DFO must improve and implement conservation measures,
and meet First Nations’ food, social and ceremonial requirements and treaty
obligations as allocation priorities in all fisheries management decisions. p. 279

Recommendation: DFO must authorize fisheries and manage the human
activities that are within Canada’s jurisdiction using ecosystem based
management, in a manner that implements its articulated commitment to
biodiversity found in both the CBD and the WSP. p. 309

Recommendation: DFO and First Nations must together develop and apply
more precautionary approaches in all aspects of fisheries management. p. 22

Recommendation: In the FRSSI model and other management models, DFO
must include objectives that ensure sufficient fish are delivered to specific
geographic areas, thereby promoting biodiversity and ensuring First Nations’
food, social and ceremonial requirements are met. p. 267
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TOPIC: WSP

Principle: DFO should develop a more robust and comprehensive approach to implement and
apply the WSP.

WSP: General

20. Recommendation: DFO must implement every action step of every strategy of
the WSP in a manner that meets its obligations to First Nations and upholds the
honour of the Crown. p. 193

21. Recommendation: DFO should bring fisheries management into alignment with

the WSP, including continued and enhanced implementation of:

a. terminal or near terminal river fisheries on known stocks in the coastal
areas and in the Fraser River watershed;

b. selective fisheries in the marine and freshwater;
c. harvest closures as required to protect CUs; and
d. stock assessment measures that operate at a CU level. p. 196
22. Recommendation: DFO should work with First Nations to identify a champion or
a core group of dedicated people who will have the responsibility of effecting the

implementation of the WSP in a timely and comprehensive manner. Although
the RDG may be a part of this core group of dedicated people, the RDG alone

should not be responsible for this task. p. 211
23. Recommendation: DFO should allocate stable, long-term funding which, at a

minimum should be approximately $5 million per year for five years, to support

implementation of the WSP. p. 178
24. Recommendation: As part of the Tier 1 and 2 co-management process, DFO

and First Nations should explore how to efficiently establish recovery team(s)
(including Tier 3 working groups), either under Strategy 4 of the WSP or SARA to
develop and oversee recovery initiatives. p. 218

25. Recommendation: In the future development of fisheries related statutes,
regulations, policies and other guidance documents, DFO should adopt a model
of transparent, and meaningful engagement similar to that used in the
development of the WSP, and provide sufficient time and resources for both DFO
and First Nations to meaningfully engage. p. 194
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WSP: CUs

26.

27.

28.

29.

Recommendation: As required by the WSP, DFO must secure core program
funding (human and financial) to address the data weaknesses and gaps that
impede its ability to assess the status of CUs. Such data collection must include
the gathering and incorporation of TEK.

p. 201

Recommendation: As required by the WSP, DFO must incorporate the
distribution metric as one of the indicators to be used to assess the status of CUs
and must work closely with First Nations to do so.

p. 201

Recommendation: As required by the WSP, DFO must meaningfully engage
with First Nations to finalize the list of FRSS CUs and identify priority CUs within
that list. p. 201

Recommendation: In collaboration with First Nations, DFO must take immediate
action to protect and rebuild CUs that have been assessed as having potentially
poor, weak, red or amber status. p. 201

WSP: Ecosystem Based Management and Integrated Strategic Planning

30.

31.

32.

33.

34.

557-00\00612

Recommendation: DFO and First Nations (with the assistance of the Province,
ENGOs, and stakeholders interested in conservation) should develop an
inventory of habitat values for FRSS under the WSP, including ecosystem values
for monitoring the status of freshwater and marine environments. This inventory
should be made available to those conducting research and stewardship
activities. p. 48

Recommendation: DFO should prioritize the collection of essential baseline
information on habitat values, pressures, and forecasts along the entire migratory
route of FRSS. This work should be coordinated with the requirements of
Strategy 2 of the WSP and must actively engage First Nations. p. 48

Recommendation: DFO must work with First Nations to implement ecosystem
based management and an ecosystem based approach to science, including
TEK. p. 204

Recommendation: DFO must work with First Nations to set priorities for habitat
protection, and to carry out stewardship and habitat protection responsibilities.
p. 221

Recommendation: DFO must work with First Nations in the development of the
Integrated Planning Structure under Strategy 4 of the WSP, and employ this
planning structure in accordance with Appendix 2. p. 172
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TOPIC: Harvest Management

Principle: First Nations as holders of s.35 rights have an interest in improving the effective and
precautionary management of harvestable surpluses (in excess to spawning requirements) and
therefore have an interest in all aspects of fisheries management related to FRSS.

General

35. Recommendation: DFO, and First Nations, should together (a) reconsider the
current number and composition of the run-timing groups; (b) conduct analyses
of the management impacts and implication of moving stocks from one timing
group to another; and (c) consider whether re-organization or dis-aggregation of
the run-timing groups may lead to improved management at the CU level, and to
better protecting s.35 Aboriginal rights. p. 262

36. Recommendation: DFO together with First Nations and interested stakeholders
should develop a more robust and transparent process or framework to assess
risks and uncertainties associated with fisheries management decisions,

including decisions relating to listing populations under SARA and implementing
the WSP. p. 216

FRSSI and Setting Escapement Objectives

37. Recommendation: In setting escapement goals, through FRSSI or otherwise,
DFO must be committed to strengthening weak and at-risk CUs. DFO should
explicitly recognize that preserving biodiversity and conducting sustainable
fisheries are twin aims, not trade-offs. p. 265

38. Recommendation: DFO should aim to increase the understanding and reliability
of the FRSSI model by improving its FRSSI communications processes, offering
hands-on workshops, and providing support for the development of technical
capacity amongst First Nations. p. 268

39. Recommendation: DFO should, with the assistance of First Nations, develop a
model that simulates a variety of fisheries beyond the mixed stock fishery,
including increased terminal and near terminal river fisheries on known stocks in
the coastal areas and Fraser River watershed. Whether or not this could be an

extension of the FRSSI model will need to be considered. p. 269
40. Recommendation: DFO should, with the assistance of First Nations, thoroughly

examine and evaluate whether the 60% TAM Rule is sufficient to protect weak

and unmodelled CUs within the run-timing aggregates. p. 266
41. Recommendation: DFO should, with the assistance of First Nations, develop a

method for reconciling and associating the 19 FRSSI modelled FRSS stocks with
the FRSS CUs and expanding the modelled stocks in order to support WSP
implementation and better ensure sustainable fisheries. p. 267
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Pre-season Forecast

42.

43.

Recommendation: DFO should improve the way it communicates pre-season
forecasts, their meaning, and their associated uncertainties. p. 272

Recommendation: DFO must develop the data to dis-aggregate the 19
forecasted stocks, so that individual CUs can be considered and forecasts can
be better aligned with that of the WSP. p. 272

Management Adjustments

44,

45.

Recommendation: Canada, including DFO and its partners, must secure
budgets for and continue to collect the necessary data to inform and improve the
MA models. This includes improving both the EWatch program and the State of
the Oceans research so that reliable baseline data correlated to FRSS is
maintained and improved including, baseline data regarding fresh water (rearing
lakes, streams, Fraser river, estuary) and marine (area surface temperature and
salinity.) p. 275

Recommendation: DFO must continue to employ and refine the MA, and to
educate First Nations and stakeholders about its usefulness. p. 275

Developing the IFMP

46.

47.

Recommendation: DFO must include within the IHPC advisory process efforts
to improve the understanding of the WSP and to develop measures to sustain
and protect CUs, including the use of selective fishing methods. Specific and
measurable conservation objectives consistent with the WSP must be included in
the IFMP. p. 283

Recommendation: DFO should ensure that the IFMP process is transparent
and accountable to Tier 1 and 2 processes and consistent with DFO’s legal
obligations. p. 284

Selective and Known Stock Fisheries

48.

49.

50.
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Recommendation: Given the requirements for conservation and biodiversity,
and the priority obligation for First Nations’ FSC, there should be continued and
improved efforts to explore and implement with First Nations terminal and near
terminal river fisheries on known stocks in the coastal areas and Fraser
watershed. p. 293

Recommendation: In the manner initiated under PICFI, DFO must continue to
work with First Nations to develop capacity (method and options) for conducting
terminal and near terminal river fisheries on known stocks.

p. 293

Recommendation: DFO must renew PICFI, which will otherwise sunset in
March 2010, to continue efforts made to date and better ensure a stable
prosperous transition from mixed stock to known stock fisheries. p. 293
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Stock Assessment

51.

52.

53.

54.

Recommendation: DFO, in partnership with First Nations, should prioritize and
identify stock assessment programs for FRSS CUs. p. 277

Recommendation: DFO should develop an integrated stock assessment
platform or network to better enable managers to have access to the data
required to make reasoned decisions in an ever changing environment. p. 277

Recommendation: DFO must have sufficient budgets and direction to support
and encourage First Nations’ active involvement in stock assessment programs,
including those that are more efficiently delivered at the local level. p. 277

Recommendation: As a priority, DFO must maintain and improve its in-season
assessments of run size, health, CU make up, and spawning escapement
information including: test fisheries, the Mission Hydroacoustic facility, the
Qualark Program, escapement data, and genomics and telemetry research at CU
level, including fish health. p. 277

TOPIC: Habitat Management, Protection and Enforcement

Principle: The long term sustainability of FRSS requires a renewed commitment to active
habitat protection, preservation and enforcement in the fresh and marine water ecosystems.
DFO, First Nations and the Province must collaborate better with each other and with all those
interested in such sustainability to make habitat protection, preservation, and enforcement a

priority.
55.

56.

57.

58.
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Recommendation: DFO must meaningfully consult with First Nations on the
content (objectives, principles, and directions) of any proposed revisions to its
1986 Habitat Policy. Like the WSP, any renewed DFO habitat policy should
include explicit recognition of Aboriginal title and rights and promote partnerships
with First Nations in habitat protection and restoration activities. p. 224

Recommendation: DFO should provide both clearer policy guidance and

enabling measures to protect and preserve FRSS habitat, including measures to
properly assess habitat loss and gain according to ecological benefits, not simply
habitat size. p. 224

Recommendation: DFO should actively pursue a government-to-government
MOU with First Nations and the Province that encourages collaboration and
efficiencies and clarifies roles and responsibilities regarding the protection,
preservation and restoration of FRSS habitat, including water management.

p. 224

Recommendation: DFO should strengthen its ability to conduct consistent
project and habitat monitoring and assessing, and should ensure that adequate
resources and proper training are provided, and that standardized approaches to
data management are developed. p. 224



59.

60.

61.

62.

63.

64.

65.
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Recommendation: DFO’s review of large or major projects must include better
follow-up to determine whether habitat protection and enhancement goals have
been achieved and maintained. p. 224

Recommendation: DFO must secure and apportion increased budgets and
human resources so as to place priority on habitat protection from risks
associated with smaller and medium-sized projects, including cumulative
impacts. p. 224

Recommendation: DFO should develop and utilize better consultation protocols
and referral tools for proposed developments. These protocols must provide for
meaningful consultation and accommodation of s. 35 Aboriginal rights, and hold
proponents responsible for destruction to fish habitat and failure to adhere to
mitigation measures. p. 224

Recommendation: DFO must consult with First Nations to identify and
proactively protect priority habitat preservation and protection measures. Habitat
preservation and protection requires improved understanding and use of EBM
and TEK. p. 226

Recommendation: DFO should work with First Nations to identify, prioritize,
protect and preserve sensitive habitat and ecosystems within the entire life cycle
and migratory route of FRSS, including places of refuge. p. 226

Recommendation: DFO should conduct a structured review of the FREP and
should work with the Province to implement and monitor the recommendations
outlined on pages 59 and 60 of the FREP Report. p. 56

Recommendation: DFO should actively pursue a government-to-government
MOU with First Nations and the Province that encourages collaboration and
consultation with respect to modernizing the provincial Water Act. p. 60

TOPIC: Fisheries Monitoring, Catch Reporting, and Enforcement

Principle: DFO should adopt a transparent and consistent approach to fisheries monitoring.

66.

67.
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Recommendation: DFO should continue to improve the awareness,
understanding and knowledge of governments about the fisheries monitoring and
catch reporting programs and methods currently being used in all fisheries.

p. 295

Recommendations: DFO should implement the Fisheries Monitoring and Catch
Reporting Framework, Monitoring Standards and Information Requirements,
Strategies, and Next Steps recommended in the ISDF’s Charting Our Course.

p. 295



68.

69.

70.

71.

72.

73.
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Recommendation: When allocating budgets and priorities, DFO can proceed on
the basis that the level of fisheries monitoring and catch reporting currently
undertaken in First Nations fisheries along the migratory route of the FRSS is
more than sufficient. p. 297

Recommendation: DFO should continue to enhance capacity in First Nations
organizations to the conduct monitoring, catch reporting and enforcement.
Synergies between this work and protection and preservation work should be
encouraged. p. 300

Recommendation: C&P should direct more of its attention at Pillar 1 activities
such as public education, shared stewardship, and relationship building with First
Nations. p. 301

Recommendation: In consultation with First Nations, DFO should restore the
Aboriginal Guardian Program. p. 302

Recommendation: C&P should adopt an open and transparent way of setting its
activity priorities. Such priorities should reflect conservation concerns, and in
particular those that present the greatest risk to fish and fish habitat. p. 303

Recommendation: DFO should re-integrate C&P as part its matrix management
model and eliminate the line reporting relationship. p. 307

TOPIC: Commercial Fishing

Principle: The status quo of commercial fisheries must be prepared to adjust to changing

conditions.

74.

75.
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Recommendation: No further share-based quotas, including ITQs should be
implemented or expanded on FRSS until First Nations have been properly
consulted and outstanding allocation priorities have been properly addressed.

p. 310

Recommendation: DFO must increase its use of license conditions to require
commercial harvesters to use selective fishing methods. p. 319
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TOPIC: Aquaculture and Contaminants

Principle: Canada’s constitutional obligations to conserve and protect wild salmon, including
FRSS and to provide First Nations with priority access to FRSS to meet FSC requirements,
together with a reasonable application of the precautionary principle, demands increased
measures be taken to understand and protect against the potential effects to wild salmon from
fish farms.

76. Recommendation: DFO must implement a research program, funded by
Industry, that monitors the interactions between farmed fish and wild fish,
particularly as it relates to potential transfer of pathogens and disease. This
research must include: (a) multiple year surveys that identify pathogens, host
distribution, and collect data on abundance and severity of infection; (b) conduct
analysis about the role pathogens have on wild salmon, including FRSS survival
at various life stages; (c) considers evolving interactions between environmental
factors such as climate change and increased water temperature and pathogens
and disease. p. 116

77. Recommendation: DFO, in collaboration with First Nations and with
stakeholders, must conduct an analysis and risk assessment that defines the
ecologically and socially tolerable levels of disease that may transfer from farmed
fish to wild fish. p. 116

78. Recommendation: DFO Science should develop protocols with First Nations
and Industry to ensure access to fish samples, transparency of data and
research, and to ensure monitoring of fish health in open net pen fish farms.

p. 117

79. Recommendation: DFO should continue to fund Dr. Miller-Saunders’ and Dr.
Garver’s genomics research into the MRS signature and parvovirus, including on
wild fish and farmed fish. p. 117

80. Recommendation: DFO should adopt the six principles articulated in the First

Nation Summit’'s and the UBCIC’s Resolutions, as well as the themes outlined in
the First Nations Views on a Proposed Federal Aquaculture Regulation for British
Columbia and actively address them within their plans for the management of
aquaculture in BC. p.324

81. Recommendation: DFO must meaningfully consult with First Nations on all

proposed aquaculture regulations, policies, and licence conditions. Industry
should pay for such consultations. p. 333
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84.
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Recommendation: With the assistance of the DFO-FNFC Joint Aquaculture
Working Group, DFO should develop and implement a consultation protocol,

that:

a.

identifies the potential impacts, concerns and interests of First Nations
(building on the work already completed by the FNFC as outlined in
Exhibit 1240);

identifies possible accommodation (avoidance, mitigation and
compensation) options;

identifies the roles of DFO, the Province, First Nations and Industry going
forward in the assessment of potential impacts and benefits, mitigation
measures and accommodations options;

identifies First Nations and organizations who wish to participate,
including First Nations along the FRSS migratory route, FRAFS and
FNFC;

identifies the research studies that will be undertaken, including any
strength of claim analysis, impact/benefit analysis, independent scientific
research, and any relevant socio-economic analysis, including cost-
benefit work;

sets out a timeline for the completion of the studies;

identifies how Industry must contribute to the cost of this work; and

identifies a facilitator to oversee the implementation of the consultation
process. p.326

Recommendation: In collaboration with First Nations and at the cost of Industry,
DFO must ensure that independent transparent research is conducted on:

a.

the interaction between existing finfish farms (including density, location,
fish health and transfer of disease along the FRSS migratory route) and
migrating wild salmon, including FRSS;

the experimental removal and relocation of fish farms along the FRSS
migratory route; and

the feasibility of other models of farming fish (e.g. closed containment)
that may present fewer risks and uncertainties for the health of wild
salmon. p. 117

Recommendation: In collaboration with First Nations, DFO must undertake a
substantive review of the adequacy and application of existing siting criteria for
fish farms using current scientific knowledge and TEK. This review should be
conducted as part of the consultative process that respects First Nations’ unique
constitutional rights and perspectives. p. 117
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91.
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Recommendation: DFO should implement the recommendations outlined in
Planning for the Development of Integrated Management of Aquaculture Plans
and an Advisory Committee Process for Aquaculture. p.328

Recommendation: DFO must nest the proposed IMAP approach to aquaculture
within the government-to-government Tier 1 and Tier 2 process. Through the
Tier 1 and 2 processes, and with the assistance of the FNFC, DFO and First
Nations will develop a structured and resourced multi-step process that allows
First Nations to appoint representatives, discuss management plans bi-laterally,
and engage with other stakeholders in an integrated process. p. 330

Recommendation: DFO should continue to only grant one-year extension of the
licences rolled over by DFO in December, 2010, until the consultation is
completed and accommodations have been reached to address potential
impacts. p. 328

Recommendation: First Nations’ participation in the management and
governance, economic opportunities, science and research, and monitoring and
enforcement of fish farms must be encouraged and funded. DFO should work
closely with First Nations to develop capacity, including trained staff and
associated resources required to effectively enforce aquaculture regulations and
licenses. p. 324

Recommendation: Canada must adopt a more precautionary approach to
Emerging Chemicals of Concern (“ECCs”) and endocrine disrupting
contaminants, including improved regulatory mechanisms. p. 135

Recommendation: DFO should implement a program combining genomics and
contaminant research on FRSS, incorporating TEK of First Nations who live
along the migratory route of FRSS as an essential component of the program.

p. 135

Recommendation: DFO should develop and implement a robust research and
monitoring program that addresses contaminants and cumulative impacts and
that involves First Nations, the Province, local governments and ENGOs. p. 135

TOPIC: Marine Environment

Principle: Given the importance of the marine environment to the long term sustainability of
FRSS, further research and monitoring should be conducted using an ecosystem based
approach to science, including TEK.

92.
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Recommendation: As part of the Tier 1 and Tier 2 co-management structures,
Canada and First Nations must collaboratively prioritize marine research
programs for FRSS (and other salmon), and collaboratively determine the
qguestions to be answered and the approach to research. p.85



93.

94,

95.

- XXXV -

Recommendation: DFO should Prioritize POST sampling and DNA program at
Mission Hydroacoustic facility, Johnstone Strait and Discovery Passage in order
to better assess FRSS migration, distribution and survivability, including potential
bottlenecks. p. 86

Recommendation: DFO should work with First Nations to implement
collaborative marine research and monitoring programs that incorporates TEK.
p. 86

Recommendation: DFO should create a central diet database for research on
food webs and predator-prey interactions and that is accessible to governments,
First Nations and researchers. p. 95

TOPIC: Research Gaps and Approach

Principle: Research, including the identification of priorities and iterative work of establishing
the research questions, informing and determining the acceptable risk and uncertainties, and
responding to outcomes, is best accomplished with an active and meaningful decision making
role for First Nations. In this way the research that must be conducted by the Crown to better
understand potential impacts to FRSS, and therefore to First Nations, and to improve
understanding of ecosystem processes, will become more streamlined and efficient.

TEK

96.

Recommendation: As a priority DFO and First Nations must develop
mechanisms for the application and integration of Traditional Ecological
Knowledge within Science and Management decisions.

Stock Assessment

97.
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Recommendation: As a priority DFO must commit the financial and human
resources to maintain and improve stock assessment tools, including:

a. those that provide reliable and real time accuracy in season assessment
of both the run size, health and stock composition by CU make up of the
adult returns and the spawning escapement,

b. salmon status throughout life history at level of CUs (egg to fry to smolt to
adult returning), including the priority of developing baseline data on smolt
out migration into the marine environment, including estuary, and the
Strait of Georgia and along the coastal and ocean migratory route for all
CU; and

c. where necessary, and after consultation with First Nations, priority or
proxies for CUs should be determined with due consideration of those
that may be in the “red” or “amber” benchmark category.

d. baseline data correlated to FRSS to understand and assess climate
changes and its effect in the fresh and marine ecosystems (rearing lakes,
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streams, Fraser river, estuary) and marine (area surface temperature and
salinity), including both the EWatch program and the State of the Oceans
research. p. 141

Fish Health

98.

Recommendation: As a priority DFO must commit the financial and human
resources to conduct research on fish health, including:

a. the integration of TEK of First Nations who live along the migratory route
of FRSS as an essential component of the program,

b. research combining genomic and contaminant research on FRSS;

c. to better understand new and emerging pathogens, diseases, and
exposures to contaminants;

d. assessing health and production of out-migrating smolts;
e. assessing the interaction of farmed finfish and wild salmon; and,

f. assessing the interactive effects of climate change (in particular
temperature and salinity), disease and contaminants. p.275

Wild Salmon Policy

99.

Recommendation: DFO must prioritize and conduct research necessary to
inform and implement the WSP, including improving genomics research at the
CU level on stock identification and health. p.200

Tools for Management

100.

101.

102.
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Recommendation: DFO working collaboratively with First Nations should
conduct research and develop methods for designing and evaluating stock
production frameworks (e.g. FRSSI) and fisheries regimes (mixed stock, known
stock, including terminal and near terminal river fisheries and quota fisheries).
p.292

Recommendation: DFO working collaboratively with First Nations should
develop evaluation frameworks to assist in the cost benefit analysis of various
stock production and fisheries regimes. p.293

Recommendation: DFO working collaboratively with First Nations with the
assistance of the FNFC, must develop a more robust understanding and policy
framework for conducting socio-economic analyses. Such frameworks must be
developed in collaboration with First Nations, economists, and social scientists,
and must explore ways in which First Nations’ values can be meaningfully
considered. p. 216
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Recommendation: DFO must collaboratively work with First Nations to conduct
socio-economic impact and benefit assessments early in any decision making
process. Such assessments must be shared with First Nations in a meaningful
and timely way. p. 217

Recommendation: DFO must consult with First Nations on the methodologies,
analysis, outcomes and recommendations of socio-economic analysis.  p. 217

EBM Approach to Research Considering Climate Change and Cumulative Impacts

105.

106.

107.

108.

109.

110.

111.

112.
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Recommendation: DFO, in collaboration with First Nations, should design a
policy framework for climate change. p. 1565

Recommendation: An interdepartmental, multi-stakeholder research and
science program should be developed that incorporates climate change,
cumulative impacts and ecosystem based approaches to science. p. 176

Recommendation: DFO and First Nations should implement the process for
determining the priority for research on cumulative impacts recommended on
page 107 of Technical Report #6. p. 176

Recommendation: DFO, working collaboratively with First Nations, should
conduct research on how to assist managers to apply an EBM and adaptive
management approach to FRSS, including: identification of the bottlenecks, and
understanding and managing human behaviour, including the cumulative and
multiple impacts/stressors, along the FRSS migratory route and for all stages of
FRSS life histories. p.184

Recommendation: DFO, in collaboration with other governments (the Province
and First Nations) and researchers (universities, ENGOs and industry) should
create a central salmon database. p.38

Recommendation: DFO, in collaboration with First Nations, should develop and
implement a policy framework for climate change that would address the impact
of climate change on the long-term sustainability of FRSS. p. 150

Recommendation: DFO should develop an interdepartmental, multi-
stakeholder research program that incorporates climate change, cumulative
impacts and an ecosystem-based approach to science p. 151

Recommendation: DFO should ensure that multi-year funding is available for
climate change research, including funding for ecosystem-based science
initiatives and the oceans climate modelling program. p. 151
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Transparency and Improved Reliability of Research

113.

Recommendation: DFO should strive to improve the transparency and utility of
its research by:

a.

Utilizing an independent technical panel or working group responsible to
governments (Canada, the Province, First Nations) and stakeholders that
sets research priorities and develops the questions asked of scientists;

Developing protocols for new integration of traditional knowledge (“TK”)
and traditional ecological knowledge (“TEK”) with western science, and
recognizing that TK and TEK must have a place within management;

Developing a transparent iterative relationship and accountability between
research and managers (DFO and First Nations);

Improving data quality and consistency within DFO, related provincial
agencies, First Nations organizations and third parties (e.g., industry and
universities); and

Improving information sharing protocols between DFO and First Nations
and between Industry and First Nations. p.37

TOPIC: Implementation of these Recommendations

114.
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Recommendation: Given the time and resources invested in the Inquiry, there
must be an implementation process for the Commissioner's Recommendations
that includes ongoing oversight and accountability. The options identified
include:

a.

b.

C.

Tripartite Government Committee with Federal, Provincial and First
Nation appointed representatives charged with evaluating the
implementation of the recommendations on an annual basis, including
receiving submissions from First Nations and stakeholders;

Auditor General oversight/ parliamentary committee which reports
annually to Parliament; and/or

Continued judicial oversight by Justice Cohen. p.334



PREFACE

This is the final written submission of the participant group, the First Nations Coalition
(“FNC”), for the preparation of the final report and recommendations of the Commission

of Inquiry into the Decline of Sockeye Salmon in the Fraser River (“Inquiry”).

The First Nations Coalition

The FNC is one of the few participant groups in the Inquiry that was awarded a full grant
of standing. The FNC was recognized by the Commissioner as having a “substantial and
direct interest in the policies and practices of the DFO with respect to Fraser River
Sockeye and the causes for the decline of Fraser River sockeye,” and has actively

participated in all hearing topics in this Inquiry.

The FNC is composed of several First Nations fisheries organizations, First Nations, and
Tribal Councils, all of which have interests in and substantial concerns about the health
of FRSS, their habitats, and the future sustainability of the FRSS fishery. Its members

include:

a. One provincial umbrella organization: the FNFC,? and one Fraser watershed
umbrella organization: the Aboriginal Caucus of the FRAFS?® that work with and
provide technical and capacity support to a broad group of First Nations in
relation to the promotion of their Aboriginal title and rights, treaty rights, and other

interests in fisheries matters;

b. First Nations’ organizations with fisheries related mandates and expertise arising

in geographically specific areas of the Fraser River in what is commonly referred

' Ruling on Standing, April 14, 2010, para. 68

% For more information on the FNFC see PPR 18 (Department of Fisheries and Oceans Policies and
Programs for Aboriginal Fishing, December 2, 2010), paras. 306-310; see also Exhibit 292 (Witness
Summary of Thomas Alexis); Exhibits 1192-1195 (FNFC Working Groups Terms of Reference); Exhibit
1191 (Commitment to Action and Results FNFC-DFO, May 26, 2010); Exhibit 1190 (BC FNFC Statement
of Solidarity on Fisheries and Aquatic Resources Joint Management, November 2, 2010); Exhibit 1189
(BC First Nations Fisheries Action Plan, Preparing for Transformative Change in the BC Fishery); see
also Transcript, June 28, 2011, pp. 34-35, 80 (Russ Jones, Chief Nang Jingwas) and Transcript,
November 2, 2010, p. 87 (Susan Farlinger)

® For more information on FRAFS see PPR 18 (Department of Fisheries and Oceans Policies and
Programs for Aboriginal Fishing, December 2, 2010), paras. 313-317; see also Exhibit 292 (Witness
Summary of Thomas Alexis); and Transcript, July 4, 2011, pp. 46-47 (Marcel Shepert)
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to as the lower, middle and upper Fraser: the FVAFS,* the SFC,* and the
UFFCA;® and

C. Specific Aboriginal title and rights and treaty rights holders from along the Fraser
River, the tributaries and the coastal marine environment: the Sts'ailes (formerly
Chehalis Indian Band);” the ALIB; the NSTC;? the CSTC,® the CHN,'® and the
Douglas Treaty First Nations of Snuneymuxw, Tsartlip and Tsawout."" Both the
SFC and the UFFCA have mandates to represent and promote Aboriginal title
and rights holders.

B. Importance of FRSS to First Nations: Cultural, Historical and Legal Framework

4. Since time immemorial, First Nations have extensively used and occupied the lands and
waters along the migratory route of the FRSS, and have been stewards of the
resource.” Their traditional laws require them to honour and respect the salmon so that
they may ensure their sustainability for future generations.” Aboriginal teachings do not
separate species from their ecological habitats and ecosystems; and include cultural and
spiritual ethics into the management of the fisheries. For example, all relations must be

maintained respectfully in order to be sustainable for this and future generations.

* For more information on the FVAFS see PPR 12 (Fishery Monitoring and Catch Reporting for
Commercial and Aboriginal Fraser River Sockeye Salmon Fisheries, March 17, 2011), paras. 158, 162
and Exhibit 858 (Fraser Valley Aboriginal Fisheries Society Catch Monitoring Program 2010); and
Transcript, May 12, 2011, pp. 46-50 (Grand Chief Ken Malloway)
® For more information on the SFC see Transcript, February 1, 2011, pp. 3, 6-8, 24 (Pat Matthew) and
Transcript, February 3, 2011, p. 77 (Pat Matthew)
® For more information on the UFFCA see PPR 18 (Department of Fisheries and Oceans Policies and
Programs for Aboriginal Fishing, December 2, 2010), paras. 318-321, Transcript, July 4, 2011, p. 47
sMarceI Shepert), and Exhibit 292 (Witness Summary of Thomas Alexis)

For more information on Sts'ailes see Transcript, December 13, 2010 (Chief Willie Charlie); see also
Exhibit 279 (Witness Summary of Chief William Charlie)
® For more information on the NSTC see Transcript, February 3, 2011, p. 68 (Gord Sterritt)
® For more information on the CSTC see Transcript, December 14, 2010 (Chief Thomas Alexis) and
Exhibit 292 (Witness Summary of Thomas Alexis)
'% For more information on the CHN see Transcript, December 15, 2010 (Guujaaw), Transcript, June 28,
2011 (Russ Jones, Chief Nang Jingwas), and Exhibit 299 (Witness Summary of President Guujaaw);
Exhibit 540 (Applying Haida Ethics in Today’s Fishery); Exhibit 1345 (Haida Ocean & Way of Life
Brochure)
" For more information on the Douglas Treaty First Nations including the Snuneymuxw, Tsawout and
Tsartlip see Transcript, June 27, 2011 (Dr. Douglas Harris) and Exhibit 1135 (The Recognition and
Regulation of Aboriginal Fraser River Sockeye Salmon Fisheries to 1982, January 12, 2011)
"2 Transcript, June 22, 2011, p. 77 (Dr. Douglas Harris); Transcript, December 13, 2010, pp. 26-28 (Chief
Willie Charlie)
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5. First Nations have laws, customs, traditions and practices that honour salmon. For
example, the Haida people speak of the supernatural Creek Women who guard the
creeks, regulating the water flows and looking after the salmon as they come and go."
The Secwepemc people tell of Coyote and how his boastful or greedy ways resulted in
the salmon that were drying on his racks jumping back into the river, leaving Coyote with
only slime.”™ In smokehouses in the upper reaches of the Fraser River, the Carrier
people tell the story of the salmon spirit, and how a man, frustrated with having to fish
instead of hunt, threw a salmon on the ground and stomped on it in anger, and the
salmon spirit taught the man a lesson. Because the man had disrespected the salmon,
the salmon spirit caused it to snow, burying the man in his smokehouse.” And the
Sts'ailes people teach how Snowoyelh, the laws of how they must live in harmony with
all living things, require them to be stewards of all living things and to treat everything as

interconnected."”

6. Stewardship and respect infuse First Nations’ approaches to fisheries management.
The indigenous laws, customs, traditions, practices and stories told to the Commissioner
by First Nations representatives provide an essential context for the submissions and

recommendations advanced by the FNC.

7. Through laws, stories, and ceremonies, First Nations in British Columbia keep their
cultures of respecting the salmon, paying gratitude to the salmon, and treating salmon
as one of the many interconnected beings, alive. For Chief Willie Charlie of Sts’ailes,
former Skeetchestn Chief, Dr. Ron Ignace (Stsmél'ecqen), former Tl'atz’en Chief
Thomas Alexis, and many other Chiefs, Elders, fishers, and managers who have
testified in this Inquiry, their peoples’ interest is in preserving the sustainability of the fish
and the fishery for generations to come. As Chief Fred Sampson of Siska testified:
“They [FRSS] are not a fish to us; [they] are our relatives. We believed that by

returning fish to the river [during the First Fish Ceremony], they would continue to come

13 Transcript, December 13, 2010, pp. 26-29 (Chief Willie Charlie); Transcript, December 15, 2010, pp.
53, 57 (Guujaaw); Transcript, December 14, 2010, pp. 27-28 (Dr. Ron Ignace); Transcript, December 14,
2010, pp. 7-8 (Chief Fred Sampson); Transcript, December 14, 2010, p. 40 (Chief Thomas Alexis)

" Transcript, December 15, 2010, p. 53 (Guujaaw); see also Exhibit 540 (Applying Haida Ethics in
Today’s Fishery), pp. 105-106, 111

15 Transcript, December 14, 2010, pp. 27-28 (Dr. Ron Ignace)

'® Transcript, December 14, 2010, pp. 40-41 (Chief Thomas Alexis)

" Transcript, December 13, 2010, pp. 26-29 (Chief Willie Charlie)
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back for us in respect.””® And as Chief Charlie said: “that great resource belongs to all
of us and belongs to our future generations...so it’s up to all of us to work together to

»19

protect that.

8. Many of the Chiefs and Elders who testified in the Inquiry, spoke of salmon being a
staple food in their youth, and of eating salmon three times a day.*® Others, such as
Chief Charlie spoke about how salmon is more than a staple food, but is a part of his

people:

...that salmon when... it's been a major part of your diet for so
many generations, for so many years, thousands of years and it
becomes a part of you and becomes... if you will, it becomes
soul food, it becomes medicine.?'

9. The FRSS are of deep cultural significance to First Nations in British Columbia. For First
Nations on the lower Fraser River, salmon are used in all social gatherings and

ceremonies. For the Std:lo and other First Nations, feeding people at such gatherings is

not simply the act of a good host, but one of their main teachings.?

10. Just as the fish themselves are sacred, so too are the fishing sites. Many of the fishing
sites of the First Nations people along the Fraser River have been held, and passed
down, for generations. Chief Sampson testified to how, when he dipnets at his family’s
fishing site in the Siska area, he is literally standing in the feet of his ancestors, as the

rock is worn down from such use:

Where my family fishes, it is the key dipnet site in the Siska area,
to the point that when you're down there at the fishing site, there is
what we call the dipping rock. You can actually see where our
ancestors have worn the rock. There are three different levels
to the dipping rock, and they — as the river drops, then people will
move and shift. Of course they have to, to stay close to the water.
But there are three levels on that rock and | was told by my
grandfather that that rock was put there by Coyote for the
people, and he made the rock have those three levels that
targeted and coincided with the three biggest runs that come
up our river. You can actually see the rock is worn. When |

'® Transcript, December 14, 2010, pp. 7-8 (Chief Fred Sampson)

'® Transcript, December 13, 2010, pp. 28-29 (Chief Willie Charlie)

% Transcript, December 13, 2010, p. 29 (Chief Willie Charlie); Transcript, December 15, 2010, pp. 23-24
gChief Robert Mountain)

! Transcript, December 13, 2010, p. 31 (Chief Willie Charlie)

?2 Transcript, December 13, 2010, p. 17 (Grand Chief Clarence Pennier)
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stand down there and I'm going to start dipping, | have this

incredible sense of belonging, because | know that I'm

standing in the footprints of my ancestors, and you can see

that.®

11. The fishing methods used by First Nations both historically and today, such as the

dipnet, fish wheels, and weirs, among others, are some of the many selective methods
the Aboriginal people developed in order to both allow for a prosperous fishery, and
ensure sustainability of the stocks.? First Nations have, in modern times, experienced
the regulation, and in some cases banning, of selective fishing methods including torch

lighting and the use of weirs.?®

12. Grand Chief Saul Terry, of the Xwisten or Bridge River community, which is a member of
the St’at'imc Nation, testified to the importance of the Xwisten salmon fishery.® He
noted how the St'at'imc people traditionally harvested a lot of fish and were able to
develop a lucrative trading enterprise.?” He also noted that the unique geographic
features of the Fraser Canyon in the Bridge River area made this an ideal location for

setting up drying racks, where salmon are dried by the wind.?®

13. A respectful, holistic relationship to salmon, including FRSS, within a complex
ecosystem, that treats salmon as a sacred trust for this and future generations, is the
ethic guiding First Nations’ fisheries management, and the FNC submits that this ethic
should similarly guide all those committed to the long term sustainability of the FRSS

and the fisheries, including DFO.

C. Government Regulation of First Nations Fisheries

14. The regulation of First Nations’ fisheries by the Crown began in the late 19th century,
when the legal construct of a “food fishery” for Aboriginal people began to emerge as a
“way of containing an Aboriginal presence in the fishery or perhaps a way of containing

claims of Aboriginal rights to the fisheries that might have given rise to access to the

% Transcript, December 14, 2010, p. 5 (Chief Fred Sampson)

24 Transcript, December 14, 2010, pp. 7, 13, 31, 33, 39 (Chief Fred Sampson, Dr. Ron Ignace, Chief
Thomas Alexis)

% Transcript, December 14, 2010, p. 74 (Chief Thomas Alexis); Transcript, December 13, 2010, p. 26
(Chief Willie Charlie); Transcript, December 13, 2010, p. 41 (Councillor June Quipp); see also Transcript,
June 27, 2011, pp. 80-81 (Dr. Douglas Harris)

%% Transcript, December 14, 2010, p. 15 (Grand Chief Saul Terry)

*" Transcript, December 14, 2010, p. 15 (Grand Chief Saul Terry)

?8 Transcript, December 14, 2010, p. 16 (Grand Chief Saul Terry)
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fisheries that other people didn’t have.”® As Dr. Douglas Harris, the Nathan Nemetz
Chair in Legal History at the University of British Columbia and the author of several
books and scholarly articles on fisheries law and Aboriginal rights, explained, the so-
called food fishery was a “legal construct really intended to confine the Aboriginal
fishery.”® Rather than recognize millennia of pre-existing Aboriginal fishing rights, as
Governor Douglas did through the Douglas Treaties which recognized the rights of, inter
alia, the Snuneymuxw, Tsartlip and Tsawout peoples to “carry on their fisheries as
formerly”, and as some of the Indian Reserve Commissioners did through their reserve
allotments; officials from what was to become DFO began to conceive of Aboriginal
fishing rights as a “privilege” or an “act of grace” bestowed on Aboriginal people, rather

than a right.*’

The Crown’s switch from an early recognition of broadly construed pre-existing
Aboriginal rights, to the development of a de-minimis vision of Aboriginal people holding
a privilege to fish for food has contributed to much conflict between First Nations and
DFO. The concerns expressed by First Nations, such as Charlie Caplin from Musqueam
and Captain George of Chehalis, to the Commission established in 1892, to report on
the state of the fishery in British Columbia, nearly 120 years ago, that fisheries officers
were restricting their food fishery and offering insufficient access to commercial licences,
are eerily and sadly similar to concerns voiced by Aboriginal witnesses in this Inquiry.*
The Commissioner has heard evidence from Aboriginal withesses who maintain that the
legal construct of a “food, social, and ceremonial” fishery is an inadequate description or

understanding of their right to fish.*®

FRSS was a principal source of sustenance and wealth for Aboriginal people on the
coast and in the Fraser watershed.* As explained by Dr. Harris, First Nations had a

sophisticated political society built around the fishery.* First Nations exercised their

29 -, Transcript, June 27, 2011, pp. 55-56 and 61-62 (Dr. Douglas Harris)

Transcrlpt June 27, 2011, pp. 61-62 (Dr. Douglas Harris)

Transcrlpt June 27, 2011, pp. 7-10, 15, 28-29, 37 (Dr. Douglas Harris)

%2 Exhibit 1135 (The Recognition and Regulation of Aboriginal Fraser River Sockeye Salmon Fisheries to
1982), p. 19 citing the British Columbia Fishery Commission Report, 1892, in Canada, Sessional Papers,
1893 p. 393; see also Transcript, June 27, 2011, p. 85 (Dr. Douglas Harris)

% Transcript, December 13, 2010, pp. 30, 79 (Chief Willie Charlie); Transcript, December 14, 2010, pp.
10-11 (Chief Fred Sampson); Transcript, December 14, 2010, pp. 15, 17, 18 (Grand Chief Saul Terry);
Transcrlpt December 15, 2010, pp. 29-30 (Chief Edward Newman)

Transcrlpt June 27, 2011, p. 77 (Dr. Douglas Harris)

% Transcript, June 27, 2011, pp. 82-83, 90 (Dr. Douglas Harris)
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laws regarding ownership of and access to fishing sites, such that their ownership of the

fisheries blurred with their management of them.* As Dr. Harris explains:

... what does ownership of these fisheries mean? ... | think that
the language of ownership, while accurate, does not equate
precisely with how in an English common law system we would
understand private property. Yes, these were owned sites. Yes,
there was a right to exclude others, but that the holder of that right
or the owner of that right didn't themselves have the exclusive
right to fish, that in fact, what they were stewards of a resource
in a particular territory. And so the concept of ownership, |
think, merges quite nicely with the concept of stewardship,
that there was not just rights but also responsibilities
associated with ownership, responsibilities reflected in this
notion of stewardship. And these responsibilities would include
— would varyingly include a responsibility to ensure that members
of the community had sufficient access for their needs, a
responsibility to ensure that the resource was managed on a basis
that would allow it to continue to be used by the community for it
to be managed sustainably. And so what I'm getting at here is
that by saying ownership of fisheries blurred with
management, this idea that ownership and stewardship were
really combined together in a form of governing the human
relationship to a resource or the — or in governing the
relations between people with respect to a resource, in this
case the fishery.”’

17. As is expanded on in these submissions, the FNC submits that what Governor Douglas,
reserve commissioners, and others intended in the late 19th and early 20th centuries
was to recognize Aboriginal rights to fish. That recognition of rights and respect for First
Nations’ ownership, stewardship and management of the fishery was never brought
about. The FNC submits that what is now required to ensure the future sustainability of
FRSS, and to institute a well and justly managed fishery, is a recognition of Aboriginal
title and rights and treaty rights as they pertain to the fishery. The FNC submits that
recognizing First Nations’ rights and responsibilities as stewards of FRSS and the fishery
holds the promise of leading to a more respectful and sustainable use of the resource.
Furthermore, the FNC submits that recognition by DFO of First Nations’ historic and
modern responsibilities as stewards of the fish, fish habitat, and fishery will help to pave
the path of reconciliation of the Crown’s assertion of sovereignty with First Nations’

underlying Aboriginal title, rights or treaty rights to the fishery.

% Transcript, June 27, 2011, pp. 82-83, 90 (Dr. Douglas Harris)
%" Transcript, June 27, 2011, pp. 82-83 (Dr. Douglas Harris)
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Recommendation: DFO must actively take steps to recognize and affirm Aboriginal
title, rights, and treaty rights and promote reconciliation with First Nations in all matters

related to the fishery, including FRSS.

First Nations have experienced the declining returns of FRSS in a unique way. For
Aboriginal people, the loss of fish and fishing opportunities includes the loss of an
important food source and winter supply, but also the loss of customs, traditions, culture,
language, and the loss of an opportunity to teach and transfer skill and knowledge to the
next generation.*® Such unique losses are not only difficult to describe and understand

but also very difficult to quantify in any socio-economic analysis.

Aboriginal fishers have experienced the decline in FRSS as they sit on the banks of the
Fraser River.*® They have felt the decline in FRSS when they see what’s missing from
their tables.** And they have felt the decline in FRSS when they experience the social

difficulties in their communities.*'

Although much of the focus of the Inquiry has been on the cause of the low returns in
2009, Aboriginal people have been witness to a steady and continuous decline of FRSS.
As Chief Charlie noted:

... my grandfather...he was a great fisherman. And going back
about 15 or 18 — | don't know how many years ago ... my
grandfather used to say to us, he goes, "Oh, you poor kids. You
have no more fish." This was going back 20 years ago when we
thought we had a few fish. And then he would talk about the great
runs of salmon that would come on the — the Fraser and its
tributaries. He said you could see the water change colour when
these schools of fish would come in. And so the — over my
grandfather's time and my time and then you could start to see the
decline in the salmon, the continuous decline in salmon for a
hundred years.*

The FNC submits that a longer backwards looking lens is required in order to understand
the more recent declines in FRSS productivity and abundance and to develop

recommendations to assist not only in the near future, but for at least seven generations.

% Transcript, December 14, 2010, pp. 6-7, 10, 18, 43 (Chief Fred Sampson, Grand Chief Saul Terry,
Chief Thomas Alexis)

% Transcript, December 13, 2010, pp. 34-35 (Chief Willie Charlie)

0 Transcript, December 13, 2010, p. 20 (Grand Chief Clarence Pennier)

i Transcript, December 15, 2010, pp. 29-30 (Chief Edward Newman)

*2 Transcript, December 13, 2010, pp. 34-35 (Chief Willie Charlie)
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D. Aboriginal Title, Rights and Treaty Rights

22. Although the FNC has approached this Inquiry with an appreciation that the
Commissioner is not mandated through the Terms of Reference to make findings of fact
as to the existence of specific Aboriginal title, rights or treaty rights, the FNC submits that
the legal context — and specifically the inherent nature of Aboriginal rights, the
constitutional recognition and affirmation of Aboriginal and treaty rights in s.35(1) of the
Constitution Act, 1982,*® and the concomitant duty to consult and accommodate —
provides a critical context for both interpreting DFO’s policies, practices and procedures,
and for making recommendations related to ensuring the long-term sustainability of the

fisheries.

i) Inherent Aboriginal Rights and their Constitutional Entrenchment

23. Inherent Aboriginal rights arise from the presence of Aboriginal Nations living in and
using the lands and waters of the area now known as British Columbia prior to the arrival
of Europeans. These inherent Aboriginal rights exist independently of and do not require
the recognition of any other legal system. Since time immemorial First Nations have
had, and continue to have, their own legal systems, including those that govern their
existence in and interaction with the ecosystem, including land, water, and wildlife. First
Nations sustainably managed fish, and fisheries, including FRSS fisheries, according to

their laws for thousands of years — prior to the institution of colonial regulatory structures.

24, As noted in PPR 1: Aboriginal Treaty Rights Framework Underlying the Fraser River
Sockeye Salmon Fishery (which was prepared by Commission Counsel to provide the

)** constitutional

Commissioner with an overview of some of the significant applicable law
entrenchment of Aboriginal and treaty rights affirmed and recognized in Canadian law
that, as the first inhabitants of North America, the rights of the Aboriginal peoples of
Canada are to be accorded special legal and constitutional protection.*® Then Chief

Justice Lamer explained this in the Aboriginal fishing rights case Van der Peet:

*3 The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, 5.35(1)
provides as follows: the existing aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.

* Transcript, October 26, 2010, p. 1 (Patrick McGowan, Commission Counsel)

** PPR 1 (Aboriginal and Treaty Rights Framework Underlying the Fraser River Sockeye Salmon Fishery,
October 1, 2010), para. 4
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In my view, the doctrine of aboriginal rights exists, and is

recognized and affirmed by s. 35(1), because of one simple fact:

when Europeans arrived in North America, aboriginal peoples

were already here, living in communities on the land, and

participating in distinctive cultures, as they had done for centuries.

It is this fact, and this fact above all others, which separates

aboriginal peoples from all other minority groups in Canadian

society and which mandates their special legal, and now

constitutional status.*® [emphasis in original]
The constitutional entrenchment of Aboriginal and treaty rights in s.35(1) is to “hold the
Crown to a substantive promise” and to “[give] a measure of control over government
conduct and a strong check on legislative power” by ensuring that the government is
required to “bear the burden of justifying any legislation that has some negative effect on

» 47

any aboriginal right protected under s. 35(1)”.

Again, as noted in PPR 1, the recognition and affirmation of rights is only a starting
point.*® In developing the law of Aboriginal and treaty rights, courts must also take into
account the fundamental objective that underscores such recognition and affirmation.
This objective is the reconciliation of relationships among Aboriginal and non-Aboriginal
peoples. As explained by Binnie J. in Mikisew Cree First Nation v. Canada, the
reconciliation of the claims, interests and ambitions of both groups rests at the heart of

modern aboriginal and treaty rights law:

The fundamental objective of the modern law of aboriginal and

treaty rights is the reconciliation of aboriginal peoples and non-

aboriginal peoples and their respective claims, interests and

ambitions.*®
While the FNC submits that Aboriginal rights to manage and to be involved in
management decisions regarding the fishery are inherent rights, we note that such rights
are also tied to two sources of common law: (1) Aboriginal title, and (2) Aboriginal and

treaty rights, including self-governance. All of which are evidencing areas of the law.

*® R. v. Van der Peet, [1996] 2 S.C.R. 507; see also PPR 1 (Aboriginal and Treaty Rights Framework
Underlying the Fraser River Sockeye Salmon Fishery), para. 4

*" R. v. Sparrow, [1990] 1 S.C.R. 1075, para. 65; see also PPR 1 (Aboriginal and Treaty Rights
Framework Underlying the Fraser River Sockeye Salmon Fishery, October 1, 2010), para. 5

*® PPR 1 (Aboriginal and Treaty Rights Framework Underlying the Fraser River Sockeye Salmon Fishery,
October 1, 2010), para. 6

9 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69
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Aboriginal title includes the right to exclusively use and occupy an area for a variety of

t.% The right to choose

purposes and the right to choose to what ends an area will be pu
how land is used necessarily includes a management component. Given the nature of
Aboriginal title, the FNC submits that recognition by the Crown of the existence, or
potential existence, of Aboriginal title to a territory that includes a fishery requires the

recognition of the right to manage the fishery in that territory.

As noted in the FNC’s submissions in response to PPR 1, the FNC reiterates that the
law regarding Aboriginal title to fresh and marine waters, including submerged lands —
like all aspects of Aboriginal law — will evolve over time.>" While no Canadian court has
yet to fully apply the concept of Aboriginal title to marine areas or rivers, the FNC
submits that the law of Aboriginal title could be successfully applied to include water
areas, and that such is a predictable evolution of the law. The FNC submits that where
assertions of Aboriginal title exist, the Crown must proceed honourably when

contemplating any actions or decisions that could affect such title.

The law on Aboriginal rights to fish is also evolving. In 1990, the Supreme Court of
Canada in R. v. Sparrow®® recognized the Musqueam'’s right to fish for food, social and
ceremonial purposes. In 1996, the Supreme Court of Canada in R. v. Gladstone®
recognized the Heiltsuk’s right to trade in roe on kelp on a commercial basis. In the last
few years, courts in British Columbia have begun to recognize broad Aboriginal rights to
fish and sell fish (see, for example Ahousaht Indian Band and Nation v. Canada

(Attorney General).**

Courts have repeatedly indicated that the content of any Aboriginal right must be guided

t.% The First Nations’ perspective on the

by the Aboriginal perspective of the righ
Aboriginal right to fish is integrated and holistic; it does not parse the right to harvest and
use fish from the responsibility to manage fish in a sustainable manner. First Nations of
the Fraser watershed and marine areas include in any description of their Aboriginal

rights to fish the following elements:

% Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, paras. 166-168

" PPR 1 with Reply Submissions (Submissions of the FNC in Response to the Commission’s Paper
begin at p. 182), para. 4

2 R v. Sparrow, [1990] 1 S.C.R. 1075

% R. v. Gladstone, [1996] 2 S.C.R. 723

% Ahousaht Indian Band and Nation v. Canada (Attorney General), 2009 BCSC 1594; 2011 BCCA 237
% Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, paras. 81-82
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responsibilities to protect, conserve and sustain the fishery for this and future
generations, and therefore responsibilities to manage and preserve FRSS and

the ecosystems on which they rely;
responsibilities to other First Nations who access and depend on FRSS;

rights to harvest FRSS for all purposes within their own homelands, and in
particular to harvest FRSS to support thriving families, villages and Nations,

including for FSC and economic purposes;

rights to harvest FRSS using all the traditional methods known and passed down

over the centuries, and the methods that evolve and are developed; and

rights and responsibilities to exercise and maintain proper relations to FRSS and

its ecology, including the rivers, forests, and marine areas.

The FNC submits that Aboriginal rights to fish would be rendered meaningless by
reducing an Aboriginal right to being simply a right of access or a right to harvest. Such
a right, when viewed from the Aboriginal perspective, and when considered with an
appreciation for the inherent nature of Aboriginal rights, always includes the right and
responsibility to manage the fishery for present and future generations, and the right to
make strategic and operational management decisions, including such matters as
determining necessary conservation measures, chosen fishing methods, fishing times,

and habitat protection measures.

Treaty rights also provide recognition of First Nations’ rights as managers of the fishery.

The Douglas Treaties provide rights to the descendants of its signatories, including the

» 56

Courts have interpreted the “fisheries as formerly” provision in the Douglas Treaties as
including, at the very least, a right of priority over existing fish stocks, and the power to
manage the fishery in a manner that does not jeopardize the constitutionally rights
protected in the treaties.®” In Tsawout Indian Band v. Saanichton Marina Ltd. the British
Columbia Court of Appeal noted that the meaning of the word “fishery” could include “the

business, occupation or industry of catching fish or of taking other products of the sea or

% Exhibit 1135 (The Recognition and Regulation of Aboriginal Fraser River Sockeye Salmon Fisheries to

1982), p. 2
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rivers from the water”. Clearly, the Douglas Treaty right to the “fisheries as formerly”
engages a right to be involved in the “business” of harvesting fish and gives rise to a

power to “manage the fishery”.

The FNC submits that the responsibility of conserving and managing FRSS provides
Canada with a true opportunity to start applying the evolving nature of the law on
Aboriginal rights relating to fish and fisheries now, in good faith, in order to meet its
constitutional obligations and to strengthen its relations with First Nations. The other
alternative, denying or resisting the recognition and respect of Aboriginal title, rights and
responsibilities, to the fishery and litigating the step along the path to reconciliation are

costly and divisive.*®

i) The Duty to Consult

The Supreme Court of Canada in Haida held that the Crown has a duty to consult and
accommodate Aboriginal concerns even in situations where Aboriginal title or rights have
not yet been determined or proven in a court of law. This obligation flows from the
promise of “rights recognition” embodied in s. 35.*° The content of the duty to consult
and accommodate varies with the circumstances: the scope of the duty is proportionate
to a preliminary assessment of the strength of the case supporting the existence of the
right or title, and to the seriousness of the potentially adverse effect upon the right or title

claimed.®°

The evidence in this Inquiry illustrates some of the difficulties facing DFO in meeting its
obligation to consult. It does not conduct assessments of First Nations’ strength of
claim, it must engage many First Nations and has not developed the adequate structures
or tools for properly informing itself on the potential impacts and infringements that its

management decisions could have to the exercise of s. 35 fishing rights.

First Nations of the Fraser watershed and coastal marine areas have and continue to
notify the Crown of their assertions of Aboriginal title to the areas though which FRSS

travel and of their Aboriginal rights to fish, including the right and responsibility to

% Snuneymuxw First Nation v. British Columbia, 2004 BCSC 205

*® This is contrary to the courts’ consistent direction to achieve reconciliation through negotiation, not
litigation. See, for example, Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para. 186.

% Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, para. 20.

®Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, para. 39.
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manage fisheries for this and future generations. In addition, the Crown has knowledge

of Douglas Treaty rights, which include a right to “carry on their fisheries as formerly.”

As outlined in para. 7 of the FNC’s submissions in response to PPR 1,°' the FNC
submits that these strong assertions of Aboriginal title and rights require the Crown to
proceed honourably when contemplating any actions or decisions that could adversely
affect such rights, and to engage in deep consultation with First Nations. Otherwise, the
Crown would be reverting to a post-proof sphere and, as stated by the Supreme Court of
Canada in R. v. Sparrow and again in Haida Nation v. British Columbia (Minister of
Forests), would then be treating reconciliation as a “distant legalistic goal, devoid of the
‘meaningful content’ mandated by the ‘solemn commitment’ made by the Crown in

recognizing and affirming aboriginal rights and title.”®

The need to make decisions within tight timeframes does not obviate the Crown’s
obligations to consult with many First Nations. The fact that modern day management
decisions involve social, economic, political, and scientific considerations, including
uncertainties and risks makes it all the more important that First Nations have a central
and meaningful place at the table with DFO. In these submissions, the FNC sets out
how the development and support of Tier 1 and Tier 2 co-management processes can

assist DFO in meeting its legal and management obligations.

iiii) The Priority of Conservation and Aboriginal Rights

Since R. v. Sparrow, First Nations along the migratory route of FRSS have relied on the
constitutional protection of their rights to access FRSS for FSC purposes. The Supreme
Court of Canada has confirmed that the right has a constitutional priority, second only to
the needs of conservation. Since Sparrow there have been differing perspectives on

what this priority means and whether DFO is meeting this priority.

In addition, as times of scarcity become more prevalent, the requirement that the brunt

of conservation measures be borne by the practices of sport fishing and commercial

fishing is becoming increasingly challenging for DFO to implement.®®

" PPR 1 with Reply Submissions (Submissions of the FNC in Response to the Commission’s Paper
begin at p. 182), para. 7

®2 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, para. 33

% R. v. Sparrow, [1990] 1 S.C.R. 1075
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The constitutional priority for s.35 Aboriginal rights gives rise to at least two practical
implications: first, what does conservation mean, and second, how can First Nations’
FSC priority be protected in a fishery that historically denied that right and faces
continued pressures from other users and industries, including the commercial and

recreational sectors.

The FNC submits that despite adopting policies said to be aimed at conservation, DFO
is still not consistently operating with conservation of FRSS at the CU level as a true
priority. From First Nations’ perspectives, DFO has made decisions that have and
continue to put their fisheries at risk. The level of risk tolerance inherent in DFO’s
management approach has often been unacceptable to First Nations whose own laws,
practices and traditions require a precautionary approach that builds, rebuilds and

sustains the fishery for this and future generations.

For First Nations, the balancing exercise relied upon by DFO to continue to meet the
needs of other sectors, has often not respected the constitutional priority for rights-based
fisheries. Particularly during times of scarcity, priority and “balancing” are viewed by

First Nations as mutually exclusive. As the Court in Sparrow noted:

If, in a given year, conservation needs required a reduction in the

number of fish to be caught such that the number equalled the

number required for food by the Indians, then all the fish available

after conservation would go to the Indians according to the

Constitutional nature of their fishing right.*
Commercial fishing on mixed stocks in the marine area before the fish have begun to
make their way to their natal streams has resulted in the serious depletion of smaller
populations of FRSS, many of which are the fish that up-river First Nations depend on to
meet their food, social and ceremonial needs. While the FNC recognizes that the
successful implementation of the FSC priority is a challenge, we also submit that neither
the complicated nature of the fishery, nor the pressures from entrenched commercial

interests, are sufficient excuses for failing to honour this constitutionally held right.

Importance of Biodiversity

The concept of “biodiversity” is present in First Nations’ laws, customs, traditions and

practices. Many First Nations in British Columbia are guided by a sacred quest for
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balance. For the Haida, this concept is embodied in their proverb, “the world is as sharp
as the edge of a knife”.®* As Russ Jones and Terri-Lynn Williams-Davidson explain in
their article Applying Haida Ethics in Today’s Fishery, this proverb teaches the
importance of finding balance not only with First Nations’ values and virtues, but also
with all activities.®® For First Nations the concept of balance pairs nicely with that of
biodiversity — as preserving biodiversity is one of the ways of ensuring sustainability of

the species and balance within the ecosystem.

Balance is also a term referred to by scientists and commercial harvesters. Although an
imperfect analogy, numerous scientists described the importance of preserving the
genetic biodiversity of FRSS as being akin to holding a balanced and diversified stock
portfolio. PSC Chief Biologist Mike Lapointe remarked that biodiversity will help to
ensure that populations of FRSS persist even in the event that there are a variety of
environmental factors that could threaten their existence.®” The more diversity there is in
terms of CUs, the better off we will be in terms of ensuring the sustainability of the
FRSS.®

Dr. John Reynolds, the Tom Buell BC Leadership Chair in Salmon Conservation at SFU,
explained there are 4 key reasons why we should be concerned about maintaining the
diversity of FRSS: (1) holds cultural and aesthetic value; (2) helps maintain the ability of
fish to evolve; (3) helps maintain fisheries through portfolio effects; (4) leads to spatial
and temporal maintenance of ecosystems.® In essence, in order to adjust and evolve to
changing environmental conditions, including climate change and other impacts of
human-caused as well as naturally occurring events, fish need “as much room to
manoeuvre as possible”, as the erosion of diversity constrains the species’ options for

the future.”®

Dr. Scott Hinch, a Professor at UBC’s Faculty of Forest Sciences and Institute for

Resources, Environment and Sustainability, who was qualified as an expert in the area

* R. v. Sparrow, [1990] 1 S.C.R. 1075

® Exhibit 540 (Applying Haida Ethics in Today’s Fishery), p. 106

% Exhibit 540 (Applying Haida Ethics in Today’s Fishery), p. 106

®" Transcript, October 25, 2010, pp. 70-71 (Mike Lapointe)

®® Transcript, October 25, 2010, pp. 70-71 (Mike Lapointe)

® Transcript, October 28, 2010, pp. 17-20 (Dr. John Reynolds); see also Exhibit 4 (Presentation: A
scientific view of conservation and sustainability), slide 4

" Transcript, October 28, 2010, p. 18 (Dr. John Reynolds)
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of aquatic ecology,”" emphasized the importance of preserving biodiversity in an era of
climate change, and noted that this was a basic perspective among conservation

biologists:

So biodiversity in this context, | would define as both variability,
genetic variability within a population, as well as the variability that
exits between populations. Each as we can see, these
populations, many of them are uniquely adapted to dealing with
their local conditions. In my view it’s paramount to be able to
protect as many of these populations as possible, because
we don’t know what environmental conditions are going to
change like in all the different life stages, and there will be
some populations that may be able to cope particularly well.
We just don’t know that yet. And having the ability of some
of these populations to either expand their range or move
their range is going to be important for the persistence of the
species. And so this is a standard conservation biology
perspective on biodiversity. It’s not just mine for Fraser
sockeye. | think that’s the way most conservation biologists
feel about most populations.”

50. Clearly, the benefits of preserving biodiversity are now accepted by the science
community both domestically and internationally. Canada, specifically, has articulated a
commitment to preserving biodiversity by becoming a signatory to the CBD and through
the passage of the WSP. The CBD affirms that the “conservation of biological diversity
is a common concern of humankind”; and Article 6 requires each contracting party to (a)
develop national strategies, plans or programmes for the conservation and sustainable
use of biological diversity or adapt for this purpose existing strategies, plans or
programmes; and (b) integrate the conservation and sustainable use of biological
diversity into relevant sectoral or cross-sectoral plans, programs and policies.” In the
WSP, DFO commits to managing FRSS in a manner that promotes sustainability and
biodiversity as a basis of conservation.” The WSP notes that “protecting diversity is the
most prudent policy for the future continuance of wild salmon as well as the ecological
processes that depend on them and the cultural, social, and economic benefits drawn

from them”.”

" Exhibit 551 (CV of Dr. Scott Hinch)

"2 Transcript, March 8, 2011, pp. 55-56 (Dr. Scott Hinch)

"% Exhibit 13 (Convention on Biological Diversity “CBD”), Article 6; Canada ratified the CBD on December
4, 1992.

™ Exhibit 8 (Wild Salmon Policy), see for example snapshot page and also pp. 2, 3, 4, 7, 9-11

’® Exhibit 8 (Wild Salmon Policy), p. 2
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It is clear from the evidence at this Inquiry that it is easier to articulate a commitment to
biodiversity than it is to implement actions directed towards preserving biodiversity. As
discussed in detail below, preserving the biodiversity of FRSS will require continued
changes to how DFO authorizes fisheries, a renewed commitment to assessing and
protecting the CUs, and dedication to preserving habitat. The FNC submits that Canada

needs help to implement the WSP in a manner that will promote the aims of the CBD.

Recommendation: DFO must authorize fisheries and manage the human activities that
are within Canada’s jurisdiction using an ecosystem based framework, in a manner that
implements its articulated commitment to biodiversity found in both the CBD and the
WSP.

The Precautionary Approach

The precautionary principle is a central principle of international environmental law.”

The most well-known and widely accepted definition of the precautionary principle is

found in Principle 15 of the Rio Declaration, which provides:

In order to protect the environment, the precautionary approach
shall be widely applied by States according to their capabilities.
Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.”’

Article 6.2 of the 1995 UN Agreement builds on Principle 15 of the Rio Declaration and

provides:

States shall be more cautious when information is uncertain,

unreliable or inadequate. The absence of adequate scientific

information shall not be used as a reason for postponing or failing

to take conservation and management measures.’
The international community has developed a comprehensive framework for the
implementation of the precautionary principle which was codified in a 1995 document

published by the FAO called, the “Precautionary Approach to Fisheries; Part 1:

® PPR 2 (International Law Relevant to the Conservation and Management of Fraser River Sockeye
Salmon), para. 17

" Rio Declaration on Environment and Development, 3 June 1992, [1992] PITSE 11, UN Doc
A/CONF.151/26 (Vol. 1), Principle 15

® UN Agreement (Relating to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks, 1995), Article 6.2, referred to in Exhibit 8 (Wild Salmon Policy), p. 15
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Guidelines on the Precautionary Approach to Capture Fisheries and Species
Introductions”.” In an article entitled An overview of the precautionary approach in
fisheries and some suggested extensions, Dr. Randall Peterman notes that the FAO’s
framework reflects lessons learned about dealing with uncertainties over the previous
five decades in fisheries science and management and encapsulates the lessons into a

framework that can help other agencies implement a precautionary approach.®

During the Inquiry there was some discussion about the difference between the

precautionary principle and the precautionary approach, and whether such differences

are purely semantic.®' Both Dr. Peterman and Mr. Marmorek have noted that application

of the precautionary principle may result in more restrictions being imposed on human

activities than application of the precautionary approach.®

Canada, on the other hand, melds the precautionary principle with the precautionary
approach. Canada’s Framework for the Application of Precaution in Science-based
Decision Making About Risk defines the precautionary principle or approach as follows:
“The application of “precaution”, the “precautionary principle” or the “precautionary
approach” recognizes that the absence of full scientific certainty shall not be used as a

reason for postponing decisions where there is a risk of serious or irreversible harm.”®

Other than referencing Article 6.2 of the 1995 UN Agreement, the WSP doesn'’t refer to

the precautionary principle at all, but instead notes:

Precautionary approaches are now widely applied in fisheries
management and the protection of marine ecosystems. The
approach identifies important considerations for
management: acknowledgement of uncertainty in information
and future impacts and the need for decision making in the
absence of full information. It implies a reversal in the burden

® FAO, Precautionary Approach to Fisheries; Part 1: Guidelines on the Precautionary Approach to
Capture Fisheries and Species Introductions, referred to in Exhibit 8 (Wild Salmon Policy), p. 15
8 Exhibit 1906 (An overview of the precautionary approach in fisheries and some suggested extensions),

p: 234

Transcript, September 20, 2011, pp. 4-9 (David Marmorek); see also Transcript, September 23, 2011,
pp- 63-64 (David Bevan)

Exhibit 1906 (An overview of the precautionary approach in fisheries and some suggested extensions),
E' 234, Figure 23.1; see also Transcript, September 20, 2011, pp. 4-9 (David Marmorek)
® Exhibit 51 (A Framework for the Application of Precaution in Science-Based Decision Making About
Risk), p. 2
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of proof and the need for longer term outlooks in
conservation of resources.*

58. The definition section of the WSP does not provide a definition (or interpretation) of the

precautionary principle, but only the precautionary approach noting:

When used in an advisory context in support of decision-making
by the Government of Canada, this term conveys the sense that
the advice is provided in situations of high scientific uncertainty. It
is intended to promote actions that would result in a low probability
of harm that is serious or difficult to reverse.®

59. Throughout this Inquiry, DFO has said, through the testimony of its managers and
scientists and through its policies and guideline documents, that it is committed to using
a precautionary approach.®* Dr. Wendy Watson-Wright, DFO’s former Assistant Deputy
Minister of Science, testified that during this time of changing ocean conditions, climate
change, and increased developments of resources, we cannot use scientific
uncertainties as an excuse for inaction.!” The FNC strongly agrees; the uncertainties

(biological, economic, and social) can be overwhelming — but inaction is not the answer.

60. The FNC submits that the challenge in applying a precautionary approach is determining
the level of precaution required in any particular situation of uncertainty. Dr. Peterman
describes the three “standard responses” by harvesters and managers to uncertainties

and risks as follows:

First, people may make an optimistic assumption about how the
ecological system might respond to human disturbances; this
usually leads to aggressive actions such as high harvest rates or
the introduction of non-native species. Second is the often-noted
response that, “We know so little about what to do that we should
just leave things alone.” This view means that, for example, a
decrease in productivity of some stock should not be attributed to
fishing until all other alternative explanations such as
environmental changes are ruled out. This approach uses
uncertainties to maintain the status quo. Another alternative is to
make a more pessimistic assumption about the ability of the
ecological system to respond to human disturbance, cautiously

8 Exhibit 8 (Wild Salmon Policy), p. 15

8 Exhibit 8 (Wild Salmon Policy), p. 39

8 Transcript, October 28, 2010, pp. 23-24 (Dr. John Reynolds); Transcript, November 4, 2010, p. 23 (Dr.
Wendy Watson-Wright); Transcript, September 23, 2011, pp. 55-56 (Susan Farlinger); Transcript,
September 23, 2011, pp. 63-64 (David Bevan)

87 Transcript, November 4, 2010, p. 23 (Dr. Wendy Watson-Wright); Transcript, October 28, 2010, pp. 23-
24 (Dr. John Reynolds)
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alter the system, and monitor its response. This third response to
uncertainties reflects the view that, with appropriately cautious
harvesting and management actions, we might not be able to
reduce uncertainties further but we might be able to reduce the
resulting risks.®

Dr. Peterman goes on to consider how to choose an appropriate level of precaution in a

particular situation. He writes:

One question that often arises is how to choose an appropriate
level of precaution in a particular situation. We could arbitrarily
choose the best action in an ad hoc manner, which has often been
the case for management targets such as F0.1 and Fmed used in
non-salmonid fisheries. In contrast, quantitative risk analyses
can help choose the most appropriate action in a consistent,
rigorous manner. Such analyses describe a range of
alternative hypotheses about how the natural system and the
physical system interact. This range of hypotheses includes
different structural forms of the underlying models, rather
than simply assuming the best-fit model is true. This
approach is important because at least parts of the range of
alternative models have the potential to create different
feedbacks within the system and therefore quite different
outcomes from the best-fit model. Risk analysis includes
extensive sensitivity analyses to understand how these
different assumptions affect the recommended actions
(Peterman and Anderson 1999). Despite such analyses,
uncertainties will always remain. We therefore want risk
analyses and decision analyses to identify actions that are
robust (i.e. perform well) across a wide range of assumptions
about the uncertain components of an analysis.*

The FNC submits that uncertainties should not be pushed aside to allow for harvests,
nor should they be used to maintain the status quo. The FNC submits that when faced
with considerable uncertainties and risks, DFO must meaningfully consult First Nations,
to understand their values and risk tolerances, and accommodate their interests and
concerns. Given the potential infringements to s. 35 Aboriginal rights resulting from all
salmon management decisions, including decisions about what scientific research is to
be undertaken (or not undertaken), First Nations must be adequately informed and
consulted regarding uncertainties, risks, analyses (and models used to arrive at such),

and the available and alternative options.

8 Exhibit 1906 (An overview of the precautionary approach in fisheries and some suggested extensions),

P 232

Exhibit 1906 (An overview of the precautionary approach in fisheries and some suggested extensions),

pp. 236-237
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63. As required by the 1995 UN Agreement, the FNC submits that DFO must develop more
thorough processes that transparently outline how uncertainties and risks are explicitly

taken into account during scientific analyses and management decisions.*

64. In April 2011, experts on the ocean met world science leaders on ocean stresses and
had a rare opportunity to meet for three days to assess the latest information on impacts
and stresses, and the synergistic effects they are having on the global ocean. In their
June 2011 summary workshop report, they advised that the magnitude of the cumulative
impacts on the ocean is greater than previously understood and that ecosystem collapse
is occurring as a result of both current and emerging stressors. As a result, they
recommended urgent actions to restore the structure and function of marine ecosystems
and the “Proper and universal implementation of the precautionary principle.” These
world-renowned scientists called for “reversing the burden of proof so activities proceed
only if they are shown not to harm the ocean singly or in combination with other

activities.”

Recommendation: DFO and First Nations must together develop and apply more

precautionary approaches in all aspects of fisheries management.

G. Key Themes

65. Throughout the Inquiry, the FNC has explored:

a. How conservation of FRSS must be understood and implemented as a clear
priority;

b. How the precautionary approach must better inform all FRSS fisheries related
decisions;

C. How First Nations’ title and rights can achieve recognition and respect within

current fisheries statutes, regulations, policies, practices, procedures, and

organizational structures;

% See also Exhibit 754 (Possible Solutions to Some Challenges Facing Fisheries Scientists and
Managers, June 2004)
9 Exhibit 1348 (IPSO Ocean Stresses and Impacts Summary Report, June 2011), pp. |, 6 and 8.
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d. How DFO'’s existing governance and decision making processes must be
changed to better ensure the long-term sustainability of FRSS and meet
Canada’s constitutional obligations to First Nations and to demonstrate its

commitment to co-management;

e. How Indigenous knowledge and TEK can inform and become integrated with

science and be used to guide fisheries related decisions;

f. How improvements to stock and ecosystem assessments, including
improvements to the quality, consistency, and transparency of data and research

can be advanced; and,
g. How commitments to support and fund such changes can be ensured.

66. The FNC’s submissions and the recommendations made herein are aimed at developing
these themes for the benefit of First Nations and all Canadians, the FRSS, and the

fishery as a whole.

67. The FNC recognizes the challenge presented to the Commissioner in making
recommendations to assist in ensuring the sustainability of FRSS and the fishery. One
such challenge is recognizing, as Dr. John Davis, DFQO’s former Assistant Deputy
Minister of Science and former RDG for the Pacific Region,* said: that fisheries

management is in essence about managing people, not biology.

We think that we manage things through biology, but in fact

all our tools in fisheries management are about people and

either allowing or disallowing their access. So the

psychology, it’s very important here from the perspective of

achieving change and getting a buy-in to policy.*
Given Dr. Davis’ sage words, the FNC’s recommendations are aimed at achieving
support from all the required governments, including First Nations governments, as well

as stakeholders.

68. The FNC hopes that our recommendations for transformative change will be endorsed

by other Participants in the Inquiry. As Dr. Davis notes:

92 Exhibit 884 (CV of John Davis)
% Transcript, May 30, 2011, p. 42 (Dr. John Davis)
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People see the status quo as being less risky than an
uncertainty associated with change. We all fear the loss of
benefits and involvement or our status with respect to our position
in a given lobbying structure or activity. We fear hidden agendas
in the unknown when change comes before us. We tend to
associate our beliefs with others of similar belief rather - well, all
the guys in this group feel that way, so | should think likewise,
because that's the common understanding with respect to how we
think about this. It’s much easier to do nothing than accept
uncertainty of change, and we may not understand the
proposed changes, so in the context of DFO or the
Commission, rolling out something new, how all of these
societal ideas, values, how psychology works, is really
important. | used to sit my office as the RDG at the end of a
horrible week and think, boy, everyone out there I've talked to all
week basically wants to do the right thing for the fish or for the
future. They all share this common understanding, but they spend
most of their time poking each other in the eye and arguing over
it's your fault, or it's the Department's fault or something like that.
There has to be a better way forward, and | think part of the
route of it is in the basis of understanding people and
understanding how they approach things and helping them
approach these kinds of creative changes from a
conservation point of view.*

69. This Inquiry was struck with the recognition that we are facing significant uncertainties
and changing times, ecologically, socially, legally and economically. In such a situation
the status quo cannot suffice. The FNC offers its submissions and recommendations for
change with the aim of finding a better way forward and of improving the sustainability of
FRSS for future generations. Collaboration amongst governments (Canada, the
Province and First Nations) and stakeholders must recognize the reality of change and
find governance and management systems that are robust, efficient, responsive and

adaptive.

Ml FRAMEWORK

A. Terms of Reference

70. The framework for the Inquiry was set in the Terms of Reference, which direct the

Commissioner to:

% Transcript, May 30, 2011, pp. 42-43 (Dr. John Davis)
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a. Conduct the Inquiry without seeking to find fault, and with the overall aim of
respecting the conservation of FRSS, and by encouraging broad cooperation

among stakeholders;*

b. Investigate and make findings of fact regarding the current state of FRSS, and

the causes of decline of FRSS;*

C. Consider the policies and practices of DFO with respect to FRSS, including its
scientific advice, its fisheries policies and programs, its risk management
strategies, its allocation of Departmental resources and its fisheries management

practices and procedures;”” and

d. Develop recommendations for improving the future sustainability of the FRSS
fishery.®
71. The FNC’s approach to the evidentiary hearings has been forward looking and

recommendation focussed. The FNC’s active participation in the Inquiry has not been
focused on finding one or any smoking gun that will explain the causes of decline of
FRSS, but rather to assist in the investigation into how both the poor 2009 return and the
gradual declines of FRSS over the last few decades may be explained by multiple
stressors, including climate change, inadequate management practices including the
inability to wholeheartedly implement existing policies, and the complexity of cumulative
and interacting stressors. Our approach has been to suggest solutions to inspire the

path forward.

72. The FNC has organized its final submissions to be responsive to the Terms of
Reference focusing primarily on the viva voce evidence. We begin with submissions on
what we submit are the non-contentious findings of fact which we urge to the
Commissioner to make regarding the current state of FRSS, including our submissions

on the factors contributing to the long term decline of FRSS. We then offer submissions

% Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (A)

% Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (C) (1), (II)

" Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (B)

% Terms of Reference for the Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser
River, a (i) (D)
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on DFO'’s policies and practices, including: current policies and practices regarding
conservation, sustainability and protection of FRSS; policies and practices potentially
affecting First Nations’ exercise of their s. 35 Aboriginal rights and responsibilities; and
how DFO and First Nations’ responsibilities for conservation and stewardship of FRSS

must continue to spur changes to existing policies and practices.

CURRENT STATE OF THE STOCKS

Both science and TEK have ways of assessing the strengths and vulnerabilities of
FRSS. As the prefaces for each of the Technical Reports note: FRSS are key
components of freshwater and marine aquatic ecosystems and events over the past
century have shown that the Fraser sockeye resource is fragile and vulnerable to human
impacts, natural environmental variation and population cycles that strongly influence

survival and production.

The Fraser River supports the largest abundance of FRSS in the world for a single river
due to its length (1600 km), watershed size (223,000 km?), and the lake nursery area
(2,500 km?). Over 50 percent of all salmon production in British Columbia (over 65
percent for sockeye) occurs in the Fraser watershed. Within the Fraser watershed there
are hundreds of tributaries, streams, marshes, bogs, swamps, sloughs and lakes. The
dependence of FRSS on these various habitats results in greater variety of life history

patterns relative to other Pacific salmon.*

The long-distance migrations of sockeye salmon from habitat to habitat provide some of
the most enduring puzzles in salmon ecology. The migrations are well timed and well
directed and can vary from a few hundred metres to thousands of kilometres. To
perform these feats, sockeye salmon possess a remarkable set of direction-finding
mechanisms that include sun compass and magnetic compass orientation. They are
also able to distinguish water masses, such as between their natal tributary and nearby

tributaries, and differences between stocks on the basis of odour.'®

FRSS have widely varying life histories, genetic and habitat characteristics that create

different levels of vulnerability to the stressors each stock encounters. Effects of

% Exhibit 1915 (Evaluation of Uncertainty in Fraser Sockeye (Oncorhynchus nerka) Wild Salmon Policy
Status Using Abundance and Trends in Abundance Metrics, August 25, 2011), p. 6
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stressors on survival at any life history stage depend on both the magnitude of the stress
and the vulnerability of the salmon. Characteristics that vary across the stocks include:
spawning habitat (inlets, outlets, lake shore, flow rates, substrate conditions,
environmental conditions), nursery lakes (area, size, productivity, temperature, ice
break-up, duration of rearing), smolt out-migration (timing, duration, route) and adult
migration (return route, age of return, timing, estuary residence time, timing of upstream
migration, upstream distances and duration, river temperatures and other environmental

characteristics, PSM rates).""’

77. Scientists in this Inquiry have provided the following descriptions of the state of FRSS

stocks:

a. FRSS enter the SOG on their way to the Fraser River estuary by taking either the
southern route via Juan de Fuca Strait or the northern route via Johnstone Strait.
Until 1977 about 80 percent of sockeye salmon used the southern route.
Thereafter, an increasing number (approximately 50 percent) entered the SOG
via the northern route. Although the cause of the change is not yet know, years
of warmer SST on the West coast of Vancouver Island may have resulted in

more FRSS using the northern route.'®?

b. Despite an understanding of the migratory patterns of FRSS, the least well
known part of their life is their life at sea.’®™ The oceanic distributions of
populations of FRSS are not known with sufficient accuracy to understand if they

have varied from year to year, or decade to decade, or place to place.'®

C. In 2009 only 1.5 million adult FRSS returned to their spawning grounds in the
Fraser watershed — the lowest number since 1947 and only 14 percent of the
pre-season forecast of 10.5 million fish. This 2009 event was only the most

recent in a series of indications that FRSS populations were facing serious

1% Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), p. 10

1% Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 14
192 Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), p. 9

1% Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), p. 10

1%4 Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to Marine
Ecology, February 2011), p. 137
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widespread problems. While the largest returns of these fish in 80 years
occurred in the early 1990s (over 20 million sockeye in 1990 and 1993), this
situation has now changed to having the lowest returns since the 1920s in 2007,
2008 and 2009 (less than 2 million per year).'®

d. Declining productivity has occurred over a much larger area than just the Fraser
watershed and is not unique to it. There have been relatively large, rapid, and
consistent decreases in sockeye productivity since the late 1990s in many areas

along the west coast of North America.'®

e. Most Fraser and many non-Fraser sockeye stocks, both in Canada and the
United States, show a decrease in productivity, especially over the last decade,
and often also over a period of decline starting in the late 1980s and or early
1990s."” In contrast, western Alaskan sockeye populations have generally

increased in productivity over the same period, rather than decreased.'®

f. Seventeen of the 19 FRSS stocks have shown declines in productivity over the

last two decades (with two exceptions being the Harrison and Late Shuswap).'®
Harrison fish are known to have quite different juvenile life history from other
FRSS. Their juveniles go to sea as fry instead of one year later as smolts, and
they appear to migrate out through the Strait of Juan de Fuca rather than

Johnstone Strait.""°

g. Most FRSS stocks had very poor returns/spawner in 2009, but Columbia River

sockeye had double their average returns in 2009."""

h. Historical data on survival rates of FRSS stocks by life stage show that declines

in total life-cycle productivity from spawners to adult recruits have usually been

1% Exhibit 73 (Synthesis of Evidence from a Workshop on the Decline of Fraser River Sockeye, June 15-

17, 2010, prepared for Pacific Salmon Commission), p. 32

196 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 2
197 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 2;
Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 2

198 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 2
199 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 2
19 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 48
" Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 32,
citing Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to
Marine Ecology, February 2011)
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associated with declines in juvenile to adult survival but not with the freshwater
stage of spawner to juvenile productivity. Specifically for the nine FRSS stocks
with data on juvenile abundance (fry or seaward migrating smolts) only Gates
sockeye have showed declines in juvenile productivity (i.e., from spawners to
juveniles) but seven of the nine stocks (excluding Late Shuswap and Cultus)
showed consistent reductions in post juvenile productivity (i.e., from juveniles to
returning adult recruits) over those years with declining productivity from

spawners to recruits.'"?

i. There have been three separate phases of declines in productivity in FRSS since
1950. The first started in the 1970s, the second in the mid-1980s, and the most
recent one occurred in the late 1990s, with individual stocks showing these

trends to various extents.'"

j- Over the last two decades there has been an increasing amount of ERL and pre-
spawn or premature mortality on the spawning grounds of returning adult
FRSS.™

k. ERL and PSM in adult FRSS are significant factors that reduce the number of
effective female spawners, and thus pose a threat to the long-term viability of the

populations that are particularly affected.''

Generally ERL began to be reported in 1992 for Early Stuart, Early summer, and
Summer runs, but not until 1996 for Late runs. Relative to total catch and

spawning ground escapement, levels of ERL have been increasing.''®

m. The earlier runs (e.g. Early Stuart, Scotch, Seymour, Fennell, Gates and Nadina)
and the later runs (Harrison, Portage and Weaver) have the most years with high

ERL. Summer runs (e.g. Quesnel and Chilko) have experienced few if any years

12 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 2;

Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 5 pdf
"3 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 2
"4 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 3
1% Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), p. 6

1% Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), p. 4
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with large (greater than 50 percent) ERL. There is good evidence that the
among-stock patterns in ERL are indicative of stock specific abilities to cope with

warming rivers and high river temperatures.""”

n. Run timing appears to be relevant to ERL. According to Technical Report #9, the
body of evidence indicates that ERL is stock specific with Summer runs having
the greatest thermal tolerance, relative to earlier and later runs, supporting the
among stock patterns in ERL. Research to date emphasizes that stock-specific
responses to temperature and climate warming need to be considered in

fisheries management and conservation strategies.""
0. PSM of FRSS is highly variable among stocks, run-timing groups and years.'"

p. Spawning abundance has declined in Early Stuarts and several Late run stocks

during a time period when ERL has become a significant component of the total

fate of adult migrants in those groups of fish.'?

g. Spawning abundance has not declined dramatically in most stocks partly
because of reductions in harvest associated with MA made to compensate for
ERL."™

r. Many FRSS are strongly cyclical (e.g. Late Shuswap, Quesnel, Scotch) whereas

others are less so. Once mobile, each salmon has a reoccurring choice — eat or

hide. Sockeye stocks (and sub-populations within each stock) have developed

"7 Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser

River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), pp. 4-5

18 Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), p. 5; Exhibit 1855 (Effects of river temperature: Climate warming on stock-specific
survival of adult migrating Fraser River sockeye salmon, 2010), p. 99

"9 Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), p. 5

120 Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011), p. 6

121 Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 6
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complicated and varying life histories that include moving between ranges of

habitats varying in the risks they represent.'?

S. While the literature offers some support that both simple and delayed density
dependence occur for FRSS, studies have so far failed to show conclusively that
either form of density dependence has had a substantial influence on FRSS

dynamics.'®

t. Although there is evidence of both simple and delayed density dependence for
many FRSS stocks, results to date do not support the general hypothesis that
efforts to rebuild Fraser populations in recent years may have resulted in “over-
spawning”, thereby causing substantial declines in productivity for these stocks.
The only exception to this generalization is the Quesnel stock, which shows
evidence of both delayed density dependence and patterns of spawner and
recruit abundance that are consistent with the hypothesis that recent declines in

productivity are attributable mostly to increased spawner abundance.'

Over the four to five years of their life cycle, FRSS encounter largely unmonitored
variations in physical and chemical conditions, food, competitors, predators, and disease
over several thousand kilometres from the upper reaches of the Fraser River to the Gulf
of Alaska, with cumulative and interactive effects (most unknown), occurring over
multiple life history stages in ways that vary from year to year. Gaps exist not only in
data (limited time series and spatial coverage for many factors), but also in fundamental

understanding of various conditions and their relation to salmon populations.'®

Ecological systems are dynamic, and constantly change across space and time. They
are composed of complex sets of components that interact to generate responses to
concurrently operating disturbances arising from both natural processes (e.g., ocean
conditions) and human activities (e.g., fish farming). Because of such simultaneously
occurring natural and human processes, it can be very difficult to attribute single
dominant causes to observed ecological changes. Therefore, while it is important to

investigate each potential cause individually, it is important to be aware that it might

122 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 14
'2% Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 13
2% Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), p. 45
125 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 13
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have been the interaction of several factors, rather than one factor per se, that caused

the changes.'®

Stressors which may be unlikely primary causes of productivity declines may combine
with other factors to create sufficient cumulative stress to kill salmon (i.e., through
additive or greater than additive (synergistic) interactions) in some stocks in some

years."”

The coastal migration phase of FRSS'’ life history provides a good example of multiple
stressors interacting to cause cumulative impacts. There is indirect evidence that while
ocean temperatures were not high enough to directly kill sockeye smolts in the summer
of 2007, these warmer temperatures may have decreased the quantity and quality of
available food, and increased other stressors (e.g., metabolic demands during inshore
migration, vulnerability to predators, the level of pathogens and harmful algae). The
combined effect of all these factors may have caused significant smolt mortality in 2007,

while each of the stressors independently would have been insufficient to kill smolts.'

UNDERSTANDING THE CAUSES OF DECLINE

Introduction

While many First Nations have been unable to access sufficient fish to meet their food,
social, and ceremonial requirements for many years,'® finally in 2009, when the decline
of FRSS led to the closure of the commercial marine mixed stock fishery for the third
consecutive year, despite favourable pre-season estimates, this Inquiry was struck to

better understand the causes of decline.

The topics for scientific investigation and inquiry into both the poor 2009 returns and the
long-term decline appear to have been informed, in part, by a December 3, 2009 Memo

for the Minister entitled Factors Affecting the 2009 Fraser Sockeye Return, which was

126

Exhibit 748 (Technical Report #10: Fraser River Sockeye Production Dynamics, February 2011), pp.
13-14

127 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 88
128 Exhibit 1896 (Technical Report #6: FRSS: Data Synthesis and Cumulative Impacts, April 2011), p. 88,
citing Exhibit 1291 (Technical Report #4: The Decline of Fraser River Sockeye Salmon in Relation to
Marine Ecology, February 2011) and Exhibit 748 (Technical Report #10: Fraser River Sockeye
Production Dynamics, February 2011).

'2% See paragraphs 19 and 20, above.
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prepared by DFO Science staff (the “2009 Memo to the Minister”)."*® In the 2009 Memo
to the Minister, DFO considered and categorized factors that: (1) were unlikely to have

contributed to the poor 2009; (2) may have contributed to mortality of FRSS but not at a
magnitude sufficient to explain the poor 2009 return; (3) that could possibly have led to

FRSS mortality on the scale seen in 2009."

Pollution in the Fraser River, capture by Canadian fisheries, predation in the SOG, and
low food abundance in the SOG were all considered unlikely to have contributed to the
cause of the decline. Predation by Humboldt Squid, capture by US fisheries in the Gulf
of Alaska and Bering Sea, mortality from sea lice from fish farms in Discovery Passage
were considered to lead to FRSS mortality but not in enough magnitude to explain the
decline. Toxic algal blooms in the SOG and low food abundance in Queen Charlotte
Sound in the spring of 2007 and viral disease were considered to be possible factors of
the 2009 decline.

Further work in identifying potential causes of decline of FRSS was done at the June 15-
17, 2010 PSC workshop."? The purpose of the workshop was to “evaluate evidence for
and against possible causes of these declines. The workshop was viewed as a first step
toward evaluating and synthesizing evidence on alternative explanations for the Fraser
sockeye situation.”™ Hypotheses considered at the workshop included those outlined in
the 2009 Memo to the Minister. As part of the workshop, an expert advisory panel of 11
experienced researchers from Washington and British Columbia was convened and 25
other experts were invited to attend the workshop “to present research and to critically

evaluate data and hypotheses about causes of the decline.”®

At the close of the workshop, the expert panel grouped the possible explanations for the
cause of both the 2009 poor return and the longer term decline into nine categories

including: (1) Predation by marine mammals and/or unreported fishing in the ocean; (2)

139 Exhibit 616A (Memo for the Minister (Information Only) re: Factors Affecting the 2009 Fraser Sockeye
Return, December 3, 2009), p. 3
31 Exhibit 616A (Memo for the Minister (Information Only) re: Factors Affecting the 2009 Fraser Sockeye
Return, December 3, 2009), p. 3

132

Exhibit 73 (Synthesis of Evidence from a Workshop on the Decline of Fraser River Sockeye, June 15-

17, 2010, prepared for Pacific Salmon Commission), p. 3
133 Exhibit 73 (Synthesis of Evidence from a Workshop on the Decline of Fraser River Sockeye, June 15-
17, 2010, prepared for Pacific Salmon Commission), p. 3
3% Exhibit 73 (Synthesis of Evidence from a Workshop on the Decline of Fraser River Sockeye, June 15-
17, 2010, prepared for Pacific Salmon Commission), p. 3
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Marine and freshwater pathogens, including parasites, bacteria and/or viruses; (3)
Oceanographic conditions (physical and biological) inside and/or outside SOG; (4) HABs
in the SOG and/or northern Puget Sound/Strait of Juan de Fuca; (5) Contaminants in the
Fraser River and/or SOG; (6) Freshwater habitat conditions in the Fraser watershed; (7)
Delayed density-dependent mortality; (8) ERL during upstream migration, plus its effects
on fitness of the next generation; (9) Competitive interactions with wild and hatchery pink

salmon.®

Twelve scientific projects were undertaken for the Inquiry, many of which reflected the
hypotheses outlined in the 2009 Memo to the Minister, as well as the work done at the
PSC workshop. The result of these projects were the production of 12 Technical
Reports, including: Technical Report #1: Diseases and Parasites; Technical Report #2:
Effects of Contaminants on Fraser River Sockeye Salmon; Technical Report #3: Fraser
River Freshwater Ecology and Status of Sockeye Conservation Units; Technical Report
#4: Marine Ecology; Technical Report #5: Impacts of Salmon Farms on Fraser River
Sockeye Salmon; Technical Report #6: Data Synthesis and Cumulative Impact
Analysis; Technical Report #7: Fraser River Sockeye Fisheries Harvesting and
Fisheries Management; Technical Report #8: Effects of Predators on Fraser River
Sockeye Salmon; Technical Report #9: Effects of Climate Change on Fraser River
Sockeye Salmon; Technical Report #10: Fraser River Sockeye Production Dynamics;
Technical Report #11: Fraser River Sockeye Salmon — Status of DFO Science and
Management; Technical Report #12: Sockeye Habitat Analysis in the Lower Fraser

River and the Strait of Georgia.

Determining the Causes of Decline: The Problem of Limited Data

One of the recurring themes heard throughout the Inquiry, from both scientists and
managers, was the challenge resulting from limited or no data. Scientists testified that
they often struggle to reach conclusions regarding wild salmon when there are such data
limitations. The many distinctions between correlations and causation resound

throughout much of the testimony.

135

Exhibit 73 (Synthesis of Evidence from a Workshop on the Decline of Fraser River Sockeye, June 15-

17, 2010, prepared for Pacific Salmon Commission), p. 4
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89. Scientists testified about data limitations with respect to different FRSS life stages. For
example, Dr. Timothy Parsons testified that there was very little data on the time period

that juvenile FRSS spend in the ocean:

So it's that ocean juvenile stage, Gulf of Alaska, which | think is
the one in which we don't really have very much data... it's
expensive to go out and study salmon once they're widely
distributed. It can be done much easier in a place like the Strait of
Georgia. But once they get out into the ocean, there are no
studies, basically, on this [referring to trophodynamics of sockeye
in the open ocean].’*®

90. Dr. Scott Hinch testified about a lack of data with respect to the juvenile life stage and a

the lack of understanding around contaminants. He testified:

...there are issues we still don't understand about chemicals and
contaminants and pollution, and it's true, we don't understand it.
What the role in the greater scheme of things for sockeye is
perhaps yet to be determined...We don't know anything... about
the juvenile life stage in terms of how long they're spending in
freshwater, where they're spending it as they're migrating out, who
they're interacting with."’

91. Data limitations also impaired the ability of scientific experts to draw strong conclusions
about whether certain factors were a cause of the 2009 decline or causative of the
longer term decline of FRSS. For example, Sandy McFarlane from DFO science, in his
assessment of Technical Report #8, concluded that other marine fish probably were not
a major factor in the 2009 reduced returns of FRSS. However, he testified that: “much
of this is based on limited data on many of these species and that, in general, it would be
nice to be able to look a little more closely at some of the species, as they (the Technical

1138

Report #8 authors) suggest.

92. Dr. Robie MacDonald testified that conclusions reached in Technical Report #2 with
respect to contaminants and their impacts on FRSS were only correlations of evidence,

due to data limitations. He stated:

... we need to collect the correct type of data so that we can
evaluate those hypotheses, and then we can look at the data very
carefully. But, you know, keeping in mind that one of the things

"% Transcript, July 8, 2011, p. 89 (Dr. Timothy Parsons)

37 Transcript, March 9, 2011, pp. 26-27 (Dr. Scott Hinch)
'3 Transcript, May 5, 2011, pp. 32-33 (Jeremy Hume)
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that | think | tried to be as clear as | can about is that there are
very serious data limitations associated with the work that we've
done here in terms of trying to link exposure to contaminants to
effects on sockeye salmon. So | don't disagree that there is a
need to examine data in more detail, but | would argue strongly
that before we do that, there is a need to make sure that we have
the right data in front of us to be able to do those kinds of
analyses.™®

93. Dr. McKinnell spoke not only about lack of data, but also about how data was being

collected and managed and shared among researchers. He testified:

... one is an issue that | think was shared by a number of
researchers who were attempting to create the Commission's
technical reports. And that has to do with the data collection
management and delivery of information that the Department of
Fisheries collects. It was very difficult to get some datasets,
particularly those datasets that relate to salmon biological data.
The oceanographic data appeared to be well managed and easy
to get at. But there were challenges for all of us, | think, in how
the Department delivers the salmon biological data that it
collects... But certainly there isn't an up-to date assessment of
abundance and histories that are served on the DFO website that
are available to researchers outside of the Department anyway."*

94. In some cases, data limitations meant that it was difficult to determine where further

research should be done to determine causes of decline. For instance, during the

hearings on the Effects in the Marine Environment, Dr. Dick Beamish had data that

pointed to anomalous ocean conditions in the SOG that could have been responsible for

the 2009 decline. Dr. Stewart McKinnell had data that pointed to anomalous conditions

in the area north of the SOG. Dr. David Welch discussed the disagreement in terms of

a data issue, testifying:

The broader issue that | take issue with is not Dr. Beamish's
excellent data, but the inference that we know that the survival
problem, with very high likelihood, happened in the Strait of
Georgia. The reason that's a policy issue, that if you make that
decision and conclude that it happened, then you would
focus all of your work in the Strait of Georgia to better
understand those issues in the future. That's not reasonable
given the data. In fact, over the last year or so, you've seen a
backing off from that position that was summarized in the
PSC report from June of 2010 which characterized the Strait
of Georgia as being the primary location. We now see Dr.

"% Transcript, May 9, 2011, p. 94 (Dr. Robie MacDonald)
140 Transcript, July 7, 2011, pp. 27-28 (Dr. Stewart McKinnell)
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McKinnell's report showing the same types of anomalous
conditions, or highly anomalous conditions happening to the
area to the north. So we now have a situation where | don't
think it's appropriate to conclude that we can say where the
survival problem happens. We know a lot of things went —
"wrong" is the wrong — isn't quite the right terminology, but a
lot of things were in extreme conditions in 2007. But to infer
where the fish died and caused the crisis that we see in 2009
and brought us all here, is not appropriate, in my opinion, to
draw from these pieces of data.'"!

95. The FNC submits that, given some of the data limitations, illustrated in part by the
examples above, it is difficult for scientists to conclusively determine the ways in which
certain factors have impacted or are impacting fish health, and difficult to say which
factors were the cause of the 2009 poor returns or have been causative of the longer
term decline of FRSS. However, as Dr. Ross testified, absence of evidence is not
evidence of absence. The FNC submits that just because scientific experts could not
definitively conclude which factor, or set of factors, caused the 2009 poor returns or
longer-term declines in FRSS abundance and productivity, does not eliminate such

factors as being important to the current and future sustainability of FRSS populations.

Recommendation: DFO, in collaboration with other governments (the Province and
First Nations) and researchers (universities, ENGOs and industry) should create a

central salmon database.

Recommendation: DFO should strive to improve the transparency and utility of its
research by: (a) utilizing an independent technical panel or working group responsible
to governments (Canada, the Province, First Nations) and stakeholders that sets
research priorities and develops the questions asked of scientists; (b) developing
protocols for new integration of traditional knowledge (“TK”) and traditional ecological
knowledge (“TEK”) with western science, and recognizing that TK and TEK must have a
place within management; (c) developing a transparent iterative relationship and
accountability between research and managers (DFO and First Nations); (d) improving
data quality and consistency within DFO, related provincial agencies, First Nations

organizations and third parties (e.g., industry and universities); and (e) improving

! Transcript, July 7, 2011, pp. 75-76 (Dr. David Welch)
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information sharing protocols between DFO and First Nations and between Industry and

First Nations.

C. Potential Causes of Decline Arising in the Freshwater Environment
i) General Effects

96. There were a number of scientific projects that relate to potential causes of decline
arising in the freshwater environment. Technical Report #3: Fraser River Freshwater

Ecology and Status of Sockeye Conservation Units'*

specifically dealt with the
freshwater environment. Technical Report #12: Sockeye Habitat Analysis in the Lower
Fraser River and the Strait of Georgia' focussed on potential causes of decline in the
lower Fraser River. Other projects that discussed the freshwater environment, in part,
were Technical Report #8: Effects of Predators on Fraser River Sockeye Salmon,”*
Technical Report # 9: Effects of Climate Change on Fraser River Sockeye Salmon™®
and Technical Report #2: Effects of Contaminants on Fraser River Sockeye Salmon."*
For the purposes of organizing these submissions, impacts arising from climate change,

contaminants and predators are dealt with in a separate section.

97. In addition to the five scientific projects that related to the freshwater environment, there
were five main Policy and Practice Reports (“PPRs”) that related to activities that might
impact upon the freshwater environment, including: PPR 14: Overview of Freshwater
Urbanization Impacts and Management,"” PPR 15: Municipal Wastewater, Pulp and

Paper and Mining Effluents, '*® PPR 16: Gravel Removal in the Lower Fraser River,'*

142 Exhibit 562 (Technical Report #3: Freshwater Ecology & CU Status, February 2011)

%% Exhibit: 735 (Technical Report #12: Fraser River Sockeye Habitat Use in the Lower Fraser and Strait
of Georgia, February 2011); it also includes exhibits 735-1 (Technical Report #12: Appendix M, Part 1 of
3); 735-2 (Technical Report #12: Appendix M, Part 2 of 3); 735-3 (Technical Report #12: Appendix M,
Part 3 of 3); and 735A (Errata Sheet for Cohen Commission Technical Report 12, April 14, 2011)

'“4 Exhibit 783 (Technical Report #8: Predation on Fraser River Sockeye Salmon, February 2011)

%% Exhibit 553 (Technical Report #9: A Review of Potential Climate Change Effects on Survival of Fraser
River Sockeye Salmon and an Analysis of Interannual Trends in En Route Loss and Pre-spawn Mortality,
February, 2011)

1%® Exhibit 826 (Technical Report #2: Potential Effects of Contaminants on Fraser River Sockeye Salmon,
February 2011)

“" PPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011)

“® PPR 15 (Municipal Wastewater, Pulp and Paper and Mining Effluents, May 24, 2011)

' PPR 16 (Gravel Removal in the Lower Fraser River, May 20, 2011)
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PPR 17: Regulation of Forestry Activities Impacting Fraser River Sockeye Habitat,'®
and PPR 21: Regulation of Water Uses in the Fraser River Watershed. "’

i) The Freshwater Environment for FRSS

FRSS rely on three classes of freshwater-related habitat: wetted, riparian and upslope
habitat. Wetted habitat includes streams, lakes and estuaries. Within streams, there are
a large number of micro-habitats with different attributes (e.g., flow, depth, and
substrate). Streams provide micro-habitats for FRSS as well as flowing water which is
crucial in helping spawning salmon build redds, in keeping redds clear of fine silt,
fertilizing eggs, providing oxygen to eggs and larvae in the redds, stabilizing steam beds

and moving debris to create hiding habitat.'

Lakes provide rearing habitat for many CUs of juvenile FRSS. The productivity of
nursery lakes depends on a number of factors including, temperature, nutrients,

competitors and predators, basin topography and hydrology.'®

Estuaries are the link between the freshwater and marine environment. The lower
Fraser River and estuary are primarily used by both adult and juvenile sockeye over
periods of days as migratory corridors, with some exceptions. River-type FRSS aged 0+
originating from Harrison Lake use various sloughs and off-channel areas in the lower

Fraser River above the tidal area, for rearing for a period of two to six months.'**

Riparian areas are regions adjacent to ditches, streams, lakes and wetlands. These
areas are often very productive and contain vegetation that both provides and directly
influences fish habitat by building and stabilizing stream banks and channels, providing

shade, shelter for fish and food (leaves and insects falling into the river).'*®

Upslope habitat (i.e., the habitat beyond the wetted and riparian areas) are influenced by

stream conditions such as hydrology, temperature and types and concentrations of

nutrients.'®

%0 ppR 17 Regulation of Forestry Activities Impacting Fraser River Sockeye Habitat, May 2011)
1 PPR 21 Regulation of Water Uses in the Fraser River Watershed, August 18, 2011)
2 ppPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011), pp. 8-9

" PPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011), p. 9
1% PPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011), p. 10

(
E
> PPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011), p. 9
(
(
(

%% PPR 14 (Freshwater Urbanization Impacts and Management, May 11, 2011), p. 10
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iiii) Urbanization

Freshwater urbanization encompasses all types of land alienation for residential,
commercial and industrial purposes within a watershed that supports FRSS."” There
are two types of effects to FRSS from freshwater urbanization: (1) the physical loss or

alteration of habitat; and (2) changes in water quality.'®

The physical loss or alteration of habitat along the Fraser River has historically been due
to dyking and dredging of river flood plains for agricultural purposes. More recently,
dredging and dyking has been done for flood protection purposes. Physical habitat loss
and destruction has also resulted from the urban and industrial development.’ Over
half of the British Columbia population resides within the 2.8% of the province that
makes up the Fraser River floodplain.'®® In addition, measures created to protect fish
habitat, through stream bank stabilization and the use of rip-rap, have had negative

consequences for stream health.'®"

Adverse physical alterations to freshwater habitat can result in increased sedimentation,
in-stream gravel displacement, loss of streamside vegetation, channelization and the
formation of obstructions. Alteration of fish habitat may also increase water flow and
may physically alter the stream bed and riverine areas. The removal or alteration of
streamside vegetation can also reduce available cover, shade and food for salmonids
and reduce bank stability." In the case of rip-rap, the negative impacts can include a
loss of riparian vegetation, nutrients and food sources, reduction in the amount of large

woody debris in streams and the reduction of shade.'®

Changes in water quality, as a result of urbanization, can impact FRSS production, since
salmonids adapt to particular flow regimes. Urbanization may cause changes to the
temperature regime in streams and lakes, which can also affect production and survival.
Contaminants in the Fraser watershed may also impact on FRSS by affecting growth,

reproduction, behaviour and survival.'®*
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One significant geographic difference between Bristol Bay and Fraser River Fisheries is
that the Fraser River has one main stem, heavily urbanized estuary leading to the

marine environment while Bristol Bay has many bays.'®®

The Technical Report that looked at the impacts from urbanization was Technical Report
#12."% The lead author of the Report, Dr. Mark Johannes was qualified as an
ecosystem biologist with technical specialties in aquatic ecology and environment